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he In re Seven Stars on the Hudson Corp. 1
case is a true saga of ups and downs. In this
story, a chapter 11 debtor operating a franchise trampoline park filed for bankruptcy as a small
business debtor in June 2019.2 In the first instance,
the challenges faced by the debtor were typical,
as the use of cash collateral was worked out, but
protracted issues with the debtor’s franchisor and
landlord related to the rejection of its franchise
agreement and subsequent assumption of its lease
dragged on. As the case stretched into the spring
of 2020, the COVID-19 pandemic hit right at the
time the bankruptcy court was hearing the leaseassumption dispute.3
One of the challenges that the landlord raised to
its lease assumption was that the debtor was delinquent in payments of post-petition rent for April
and May 2020 (due to a mandatory COVID-19
shutdown) and should not be allowed to assume its
lease without curing its post-petition defaults. After
consideration of the issues and the extraordinary
circumstances of COVID-19, the bankruptcy court
ultimately ruled in the debtor’s favor, allowing it to
assume the lease, but the court conditioned upon it
the curing of the post-petition defaults prior to the
effective date of any confirmed plan.4 This was just
the lifeline that the debtor needed.
However, following the court’s ruling, and
apparently in part because it did not have the
financial wherewithal to cure the post-petition
rent arrearages, in June 2020 and more than a year
after its original petition date, the debtor filed an
amended chapter 11 petition electing to be treated
under the newly enacted subchapter V provisions
of chapter 11, made available to small businesses
during the pendency of the debtor’s case through
the enactment of the Small Business Reorganization
Act (SBRA).5 Under the SBRA, a debtor has several advantages not otherwise available under chapter 11, including the ability to satisfy administrative
claims, like post-petition rent obligations, through
plan payments post-confirmation.
The conversion was not met warmly in the bankruptcy court. The court noted that such advantages
under the SBRA are not without tradeoffs, including (among other things) a statutorily imposed dead1
2
3
4
5

--- B.R. ----, 2020 WL 4558344 (Bankr. S.D. Fla. 2020).
Id. at *1.
Id. at *2.
Id. (citing In re Pier One Imports, 615 B.R. 196, 198 (Bankr. E.D. Va. 2020)).
To stay current on the effects of this legislation, bookmark ABI’s SBRA Resources website at abi.org/sbra.

line of 90 days after the entry of an order for relief
for filing a reorganization plan, and a deadline of
60 days after the order for relief for the court’s holding of a mandatory status conference.6 Both of these
deadlines had long since passed, as the order for
relief had been entered a full year earlier.
After first considering whether a pending case
could be converted to subchapter V after its enactment, the court concluded that a debtor could do
so under the amendment provisions of Bankruptcy
Rule 1009 and Interim Rule 1020. Once it concluded that the debtor’s amendment was proper, the
court had to tackle the consequences of the statutory
deadlines in a post-conversion case where all of the
deadlines passed prior to conversion.7
The court went on to weigh whether the deadlines could be extended due to “circumstances for
which the debtor should not be justly held accountable,” as otherwise allowed under the SBRA.
While the court recognized that a debtor cannot be
held accountable for the COVID-19 pandemic, the
court ultimately concluded that the debtor’s inability to meet the deadlines was not COVID-19-related
but was instead caused by the debtor’s election to
convert to subchapter V after the deadlines had
passed. The court concluded that the debtor should
be held accountable for its election to convert after
its statutory deadlines had already passed, and the
consequences were dismissal of the debtor’s chapter 11 proceeding.8

Miscellaneous

• Foisie v. Worcester Polytechnic Institute,
967 F.3d 27 (1st Cir. 2020) (First Circuit held that
former spouse has standing to pursue fraudulenttransfer claims against third parties to whom her
ex-husband transferred assets during and after
divorce proceeding in order to avoid dividing
assets with his wife; in pursuing post-divorce
actions against third parties, First Circuit held
that ex-wife had constitutional standing because
(1) she is alleged to have suffered an injury in fact;
(2) injury is traceable to conduct of her ex-spouse;
and (3) such injury is likely to be redressed by
favorable judicial decision);
• In re Rockwell, --- F.3d ----, 2020 WL 4556046
(1st Cir. 2020) (First Circuit held that debtor’s
homestead exemption is preserved in sale proceeds
from the sale of home during chapter 13 proceeding, despite its later conversion, and debtor’s failure
to reinvest proceeds in new residence as otherwise
6 In re Seven Stars on the Hudson Corp. at *2-3.
7 Id. at *5.
8 Id. at *9.
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required under applicable state exemption; in affirming bankruptcy court, court of appeals applied “complete snapshot”
rule, which requires court to evaluate debtor’s position as
it existed on date of petition without consideration of any
subsequently occurring events);
• In re Lehman Bros. Holdings Inc., --- F.3d ----, 2020
WL 4590247 (2d Cir. 2020) (Second Circuit held that debtor
could not avoid and recover distributions made to noteholders and indenture trustees on account of ipso facto clauses in
swap agreements; court of appeals agreed with bankruptcy
court’s ruling dismissing avoidance actions on grounds that
distributions were entitled to safe-harbor protections afforded
by 11 U.S.C. § 560);
• In re Wilton Armetale Inc.,--- F.3d ----, 2020WL
4460000 (3d Cir. 2020) (Third Circuit clarified that “standing” under Bankruptcy Code is distinct from constitutional
standing; “standing,” as used in bankruptcy context, is
best defined as having statutory authority to assert claims
under Bankruptcy Code; creditor maintains constitutional
standing throughout bankruptcy case, but has “standing”
to pursue claims that are otherwise property of estate only
after trustee abandons such assets; in case at hand, creditor
that pursued claims derivative of harms caused to corporate debtor was deprived of bankruptcy standing to continue their prosecution upon filing of bankruptcy; later, when
trustee abandoned such claims, bankruptcy standing was
restored to creditor);
• In re Westmoreland Coal Co., --- F.3d ----, 2020 WL
4457954 (5th Cir. 2020) (on direct appeal from bankruptcy
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court, Fifth Circuit aligned itself with Eleventh Circuit’s
holding in In re Walter Energy Inc., 911 F.3d 1121 (11th
Cir. 2018), and avoided circuit split by determining that Coal
Act does not bar operator of coal mine from modifying its
obligations under Coal Act pursuant to 11 U.S.C. § 1114,
so long as bankruptcy court finds that principal purpose of
modification is not to avoid liability under Coal Act);
• In re Elliot, --- F.3d ----, 2020 WL 4669421 (9th Cir.
2020) (Ninth Circuit held that debtor cannot avoid, on
exemption-impairment grounds, lien that had been satisfied
prior to its bankruptcy filing; debtor sought to avoid lien and
recover funds paid to judgment creditor on account of lien
after execution by sheriff and before debtor filed for bankruptcy; court of appeals found that debtor held no interest in
funds as of petition date, and therefore could not avoid lien
and recover them under 11 U.S.C. § 522(f));
• In re Stuart, --- F.3d ----, 2020 WL 472652 (10th Cir.
2020) (Tenth Circuit rejected bankruptcy court ruling that
failed to sanction attorney for entirety of his fees after attorney failed to disclose his fee arrangements and payments otherwise required by 11 U.S.C. § 329(a) until after bankruptcy
court ordered him to do so; Tenth Circuit held that presumptive sanction for violation of § 329(a) was attorney’s entire
fee; after reviewing record, court of appeals determined that
bankruptcy court did not provide good reason for limiting
sanction to $25,000 and did not adequately explore reason
for attorney’s nondisclosure or whether such nondisclosure
was actually intentional or not);
continued on page 71
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Legislative Update
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rom the inception of the Coronavirus Aid,
Relief and Economic Security (CARES) Act,1
the right to apply for Paycheck Protection
Program (PPP) funds has been a hot topic in chapter 11 cases. Plenty has been written about chapter 11 debtors’ efforts to obtain these funds over the
objections of various Small Business Administration
(SBA)-approved lenders and the SBA itself.2
Far less covered is what happens to PPP funds
in a bankruptcy case. Several chapter 11 debtors
entered bankruptcy already in possession of PPP
funds. Debtors that tried — and failed — to obtain
the funds while in chapter 11 have discovered a
workaround: Dismiss the case, apply again (or
press the current application), get the funds, and
file a new petition.3
Are the so-called “use restrictions” under the
CARES Act enforceable against the debtor? Can
PPP funds be used in a general distribution to creditors under a chapter 11 plan? If so, what are the
rights of the SBA lender and SBA under that hypothetical plan?
It is the author’s conclusion that not only can
PPP funds be used in a chapter 11 to fund expenses
outside of the restrictions imposed by the CARES
Act, such funds should be available to fund distributions under a chapter 11 plan in a manner that
is equitable to all general unsecured creditors. The
bases for this conclusion include the following:
1. The SBA lender and the SBA (to the extent
that the SBA steps in as a guarantor) are unsecured creditors who have not been afforded a
statutory priority under the Bankruptcy Code.
Therefore, there is no basis to afford them better
treatment than other unsecured creditors.
1 Pub. L. No. 116-136, 134 Stat. 281 (2020).
2 The SBA/lenders contend that debtors are expressly prohibited from applying for PPP
funds. Debtors contend that a bankruptcy-specific disqualification violates § 525 of the
Bankruptcy Code, which generally protects entities in bankruptcy from laws that discriminate against entities based on their status as bankrupt, and that the SBA’s blanket
proscription on lending PPP funds to debtors is “arbitrary and capricious” and thus
unenforceable under the Administrative Procedures Act. The decisions to date on that
argument have been mixed. See, e.g., Schuessler v. United States Small Bus. Admin.,
2020 WL 2621186 (Bankr. E.D. Wis. May 22, 2020) (denying debtors mandamus relief,
finding that SBA’s position did not violate 11 U.S.C. § 525 and Administrative Procedures
Act); In re Springfield Hosp. Inc., 2020 WL 3422335 (Bankr. D. Vt. June 22, 2020) (granting permanent injunction in favor of debtor and against SBA under 11 U.S.C. § 525); In re
Vestavia Hills Ltd., 2020 WL 3581019 (Bankr. S.D. Cal. June 26, 2020) (granting debtor’s
request for preliminary injunction against SBA, finding that SBA’s position violates 11
U.S.C. § 525 and Administrative Procedures Act).
3 See, e.g., In re Eastern Niagara Hosp. Inc., Case No. 1-19-12342-CLB (Bankr. W.D.N.Y.)
(dismissed June 24, 2020), refiled July 8, 2020 (Case No. 1-20-10903-CLB). Thomas J.
Salerno (Stinson LLP; Phoenix) has deemed this dance the “SBA Tango.” See Salerno,
“Reports of a ‘Debtor Bar’ for PPP Loans Have Been ‘Exaggerated,’” ABI News &
Analysis (July 2, 2020), available at abi-org.s3.amazonaws.com/Newsroom/ABI_Brief/
SBATangoArticle.pdf (last visited Aug. 11, 2020).

8 October 2020

2. To the extent that PPP funds are available for
distribution through a plan, such funds must be
distributed in a manner consistent with the absolute-priority rule and without unfair discrimination against any creditor or class of creditors.
3. A general distribution will undoubtedly result
in distributions to certain creditors that fall outside the so-called authorized uses under the
CARES Act. However, this result will merely
demarcate forgivable versus non-forgivable
debt and impact the size of the SBA’s claim.
This is a math problem that can be solved by a
post-confirmation trustee or claims and distribution administrator.

PPP Funds: Uses, Restrictions
and Remedies

The CARES Act and related rules published by
the SBA limit the “authorized” use of PPP funds to
several categories (the “use restrictions”) that can
be summarized as wages and benefits, rent, utilities
and mortgage interest.4 When PPP funds are used
outside of the use restrictions, the SBA lender and
SBA have limited remedies or paths to recovery
available to them for repayment of PPP loans. The
funds are lent on an unsecured basis; they are not
trust funds. Their use is to be accounted for (after
the fact), but there is no requirement to segregate,
trace and return unused funds. To the extent that
use is not forgiven (because the borrower stayed
within the use restrictions and certain time frame
requirements), the lender/SBA remedies are limited
to the following: (1) repayment of loaned funds plus
interest (perhaps default interest and fees, under certain circumstances), or (2) in some circumstances,
claims against principal(s) for use of funds outside
the uses expressly authorized in the CARES Act
and promulgating regulations.5 The lender and SBA
4 See § 1102(a) of the CARES Act, which amends 15 U.S.C. 636(a)(1) of the Small
Business Act to limit the authorized uses of PPP funds. See also Paycheck Protection
Program First Interim Final Rule (85 F.R. 20811, 20814), as amended (the “First Interim
Final Rule”).
5 Borrowing from the federal government under the CARES Act implicates the False Claims
Act (FCA), 31 U.S.C. § 3729-3733. Section 3729(a)(1)(A) and (B) imposes liability for
any person who knowingly or recklessly (1) submits a false claim to the government,
or (2) makes a false record or statement to obtain payment from the government.
Furthermore, the FCA has what is known as the “reverse false claims section” (the DOJ’s
description); § 3729(a)(1)(G) provides that one who acts improperly in order to avoid having to pay money to the government is also subject to liability. In a bankruptcy proceeding, the DOJ may also bring a challenge to the dischargeability of claims against parties
liable under the FCA under § 523(a)(2) or (6) of the Bankruptcy Code.

continued on page 64
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Legislative Highlights
After “Skinny” Stimulus Bill Blocked
in Senate, President Trump Calls for
Larger Economic Relief Bill

P

resident Donald Trump said at a White House press
conference on Sept. 16 that he was open to more
stimulus spending for pandemic relief in stalled talks
with congressional Democrats. Trump earlier that day via
Twitter had urged congressional Republicans to support a
massive economic relief bill with “much higher numbers”
and stimulus payments for Americans. The President’s
message contrasted the actions by Senate Republicans
to pass a “skinny” stimulus bill on Sept. 10 that aimed
to advance an approximately $300 billion bill without
stimulus checks, but Senate Democrats blocked it.
With the election less than two months away,
congressional leaders and Trump administration officials
have been at an impasse in reaching an agreement on the
next stimulus bill to help stabilize the U.S. economy amid
the financial crisis due to the COVID-19 pandemic. The
Democratic-controlled House of Representatives on May
15 passed the HEROES Act, which proposed providing
$3 trillion toward boosting the economy. Provisions in
the bill included student loan relief, rent and mortgage
assistance, and an extension of the additional $600 monthly
unemployment bonus that expired on July 31.
However, the unemployment bonus extension was
one of many provisions that drew opposition by Senate
Republican leadership and the Trump administration,
who argued that the unemployment bonus provided a
disincentive to work and should not be included. Senate
Republicans also bristled at provisions within the HEROES
Act providing $500 billion in direct funding to state
governments and $375 billion in direct funding to cities/
local governments to assist with the fiscal impacts from the
public health emergency caused by the coronavirus.
Prior to the September attempt to pass a “skinny”
stimulus bill, Senate Majority Leader Mitch McConnell
(R-Ky.) on July 27 introduced the HEALS Act, a collection
of bills introduced by several Republican Senators. Among
the bills within the HEALS Act was the “Continuing Small
Business Recovery and Paycheck Protection Program Act,”
sponsored by Sens. Marco Rubio (R-Fla.) and Susan Collins
(R-Maine). The bill aimed to amend § 364 by adding a
provision that would enable a debtor in possession or trustee
to obtain a PPP loan under the Small Business Act. The bill
would enable the Small Business Administrator to authorize
certain eligible small business debtors to receive these PPP
loans through a special procedure in the bankruptcy courts.
However, amid pushback by congressional Democrats
and a few conservative Republicans, the HEALS Act was
not brought up for a vote before Congress left Washington,
D.C., for its summer recess.
President Trump issued four executive orders on
Aug. 8 looking to address some of the concerns related
10 October 2020

to the COVID-19 financial crisis. The measures were
intended to provide an additional $400 ($300 in federal
funds, $100 contingent on state participation) in weekly
unemployment benefits to replace the expired $600 per
week unemployment bonus, suspend some student loan
payments, provide guidance for protecting some renters
from eviction and defer payroll taxes. Both lawmakers
and legal experts have questioned the constitutionality of
Trump’s actions and whether they will deliver timely relief
to those in need.
As prospects remain uncertain as to whether stimulus
legislation will be passed prior to the November elections,
ABI will keep you updated on the legislative developments
in the ABI Headlines, on social media and in the
“Legislative News” section of the Newsroom.

Senate Banking Committee Examines
Status of the Federal Reserve Emergency
Lending Facilities

The Senate Banking Committee on Sept. 9 held
a hearing titled, “The Status of the Federal Reserve
Emergency Lending Facilities.” The hearing focused
on the Federal Reserve’s emergency lending facilities
to address the economic downturn amid the COVID-19
pandemic, including recommendations on how the Main
Street Lending Program and Municipal Liquidity Facility
provided by the CARES Act could be changed to improve
access to and demand for the programs moving forward.
“The Federal Reserve established the Main Street
Facilities to support lending to small and medium sized
businesses and non-profit organizations that were in sound
financial condition before COVID-19,” said Senate Banking
Committee Chair Mike Crapo (R-Idaho) in his opening
remarks. “There has been broad concern around the lack
of broad access to the Main Street Program, and so far its
uptake has been slow.” Crapo also said that the hearing
would serve the committee to gain insights on the state of
the commercial real estate (CRE) market; why the CRE
market lacks access to needed support, including through
the Main Street Program; and recommendations for options
to get support to commercial real estate.
Witnesses testifying at the hearing included Hal Scott,
president of the Committee on Capital Markets Regulation;
Jeffrey D. DeBoer, president and CEO of The Real
Estate Roundtable; and Prof. William Spriggs of Howard
University and chief economist to the AFL-CIO.
Answering a question from Sen. Tim Scott (R-S.C.) on
how reducing the minimum loan size from the Main Street
lending program from the $250,000 level would create more
access to resources for small and midsized businesses, Hal
Scott said that midsize businesses would be better served
by making changes to the loan terms in the Main Street
Lending Program. “I think decreasing the loans’ size would
continued on page 71

ABI Journal

News at 11
By Patricia Redmond, Ashley D. Champion and Daniel Halperin

Can PPP Litigation Spur SCOTUS
Review of the Chevron Doctrine?

Patricia Redmond
Stearns Weaver Miller
Weissler Alhadeff &
Sitterson, PA; Miami

Ashley D. Champion
U.S. Bankruptcy Court
(N.D. Ga.); Atlanta

Daniel Halperin
Salazar Law, LLP; Miami
Patricia Redmond is
a shareholder with
Stearns Weaver
Miller Weissler
Alhadeff & Sitterson,
PA in Miami and a
past ABI President.
Ashley Champion is
a law clerk to Hon.
Sage M. Sigler of
the U.S. Bankruptcy
Court for the
Northern District of
Georgia in Atlanta.
Daniel Halperin is
an associate with
Salazar Law, LLP
in Miami.

12 October 2020

A

lthough somewhat refined by the U.S.
Supreme Court over time, the opinion of
the Court in Chevron, U.S.A. Inc. v. Natural
Resources Defense Council Inc.1 established a twostep process for determining what deference, if
any, reviewing courts should accord to administrative actions (i.e., is the subject agency’s action(s)
or interpretation of the statute at issue reasonable?)
(the “Chevron deference”). Thus, under the Chevron
deference doctrine, if the agency’s interpretation of
an ambiguous statute is reasonable, then the court
may not substitute its interpretation of the statute
for that of the agency.
Prior to his retirement, Justice Anthony Kennedy
called for reconsideration of the Chevron deference, 2 and Justice Clarence Thomas has argued
that Chevron raises constitutional separation-ofpowers concerns and has also called for its reconsideration3 — a sentiment echoed by Justice Neil
Gorsuch while on the Tenth Circuit.4 Justice Brett
Kavanaugh was a lead critic of the doctrine prior to
his appointment, arguing at one point that “it has no
basis in the Administrative Procedure Act.”5
The principles underlying these criticisms are
apparent in the flood of litigation challenging the
regulations promulgated by the Small Business
Administration (SBA) in its administration of the
Paycheck Protection Program (PPP). Indeed, the
divergent approaches courts have taken with respect
to the Chevron analysis in these cases could provide
a path to reconsideration of the 1984 doctrine.

Congressional Response to the
Worst of Times: CARES Act and PPP

The Coronavirus Aid, Relief and Economic
Security Act (the “CARES Act”) was signed into
law on March 27, 2020. 6 Title I of the CARES
Act modified § 7( a) of the Small Business Act
to house the PPP and expanded eligibility for a
total of $659 billion in loans guaranteed by the
SBA to include qualifying business concerns that
(1) employ fewer than 500 employees or (2) employ
1 468 U.S. 837, 104 S. Ct. 277, 881 L. Ed. 2d 694 (1984).
2 Pereira v. Sessions, 138 S. Ct. 2105, 2121. (2018) (Kennedy, J. concurring).
3 Michigan v. EPA, 576 U.S. 743, 761(2015) (Thomas, J. concurring). (“[The] Chevron deference ... wrests from Courts the ultimate interpretative authority to ‘say what the law is,’
and hands it over to the Executive.”) (internal citations omitted).
4 Gutierrez-Brizuela v. Lynch, 834 F.3d 1142, 1149 (10th Cir. 2016) (Gorsuch, J., concurring).
5 Brett M. Kavanaugh, “Fixing Statutory Interpretation,” 129 Harv. L. Rev. 2118, 2150
(2016) (book review).
6 Pub. L. 116-136, 134 Stat. 281 (2020).

the industry-standard number of employees established by the SBA. 7 Nothing in the CARES Act
itself prohibits debtors in bankruptcy from obtaining a PPP loan.8
The SBA was tasked with issuing regulations to
implement the CARES Act.9 One such regulation
precludes borrowers who are debtors or whose owners are or become debtors in bankruptcy, prior to the
disbursement of funds, from receiving a PPP loan.10
Language contained in a broader-proposed stimulus
package might open the PPP to entities that are filing or plan to file for bankruptcy relief,11 but that
bill has not passed, and the PPP stopped accepting
applications on Aug. 8, 2020. This article addresses
the existing regulation, which has received deference from a majority of courts nationwide.12

Hamstrung by Chevron?
Challenging Bankruptcy Prohibition

The existing rule has been challenged in courts
under the Administrative Procedures Act (APA),13
which prevents agencies from taking action “in
excess of statutory jurisdiction, authority, or limitations, or short of statutory right.”14 Specifically,
the APA authorizes courts to set aside an agency
action as unlawful if it is (1) “arbitrary, capricious,
an abuse of discretion, or otherwise not in accordance with the law”; (2) “contrary to constitutional
right, power privilege, or immunity”; (3) “in excess
of statutory jurisdiction, authority, or limitations, or
short of statutory right”; (4) “without observance of
7 15 U.S.C. § 636(a)(36)(D)(i).
8 In contrast, title IV of the CARES Act directs a $454 billion disbursement to private lenders to make direct loans to businesses with 500 to 10,000 employees and expressly
excludes debtors from eligibility. 15 U.S.C. § 9042(c)(3)(D)(i)(V).
9 15 U.S.C. §§ 9001(1), 9012.
10 85 F.R. 23450, 23451; 15 U.S.C. § 9042(c)(3)(D)(i)(V). Further, applicants that file for
bankruptcy relief after submitting their PPP application must cancel any pending application upon filing for bankruptcy relief. 85 F.R. 23450, 23451.
11 The bill includes the following proposed addition to 15 U.S.C. § 364: “The court, after
notice and a hearing, may authorize a debtor in possession or a trustee that is authorized to operate the business of the debtor ... to obtain a loan under section 7(a)(36) of
the Small Business....” Continuing Small Business Recovery and Paycheck Protection
Program Act, 116th Cong. S. 4321, at 63-64 (2020).
12 Not all SBA victories have been won on Chevron grounds. Some courts have held that
15 U.S.C. § 624(B)(1) prohibits entry of injunctions against the SBA. See, e.g., In re
Hidalgo Cty. Emer. Servs. Found., 962 F.3d 838, (5th Cir. 2020) (reversing preliminary
injunction issued against SBA, pursuant to § 634(b)(1) and binding circuit precedent).
13 Litigants have also attempted to challenge the regulation under the anti-discriminatory
treatment provision of § 525(a). See, e.g., Henry Anesthesia Assocs. LLC v. Carranza
(In re Henry Anesthesia Assocs. LLC), No. 20-06084-LRC, 2020 Bankr. LEXIS 1471, at *1
(Bankr. N.D. Ga. June 4, 2020). However, § 525(a) is “limited to situations ‘analogous’ to
a license, permit, charter, or franchise,” and the PPP is a loan-guarantee program, thus
courts have found that the PPP is not similar to those enumerated items. Id. at *16.
14 5 U.S.C. § 706(2)(C).

continued on page 66
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ift cards are a popular means for retailers
to attract customers and generate brand loyalty. While gift certificates have existed for
time immemorial, the modern concept of gift cards
is relatively new. In fact, it was two companies that
later filed for chapter 11 (Blockbuster and Neiman
Marcus) that were largely responsible for how gift
cards are used today.1 By some estimates, well over
$100 million of gift cards per year currently are purchased by U.S. consumers.2
All debtors are generally required to maximize
recovery for the benefit of creditors and honor the
claim-priority scheme for pre-petition purchases.
Debtors are also generally required to comply with
state and federal consumer-protection laws, even if
such laws result in fewer dollars flowing into the
estate. When a retailer files for chapter 11, tensions
arise between consumer-protection statutes affecting gift cards versus the purpose and intentions of
bankruptcy. This article discusses the natural tension between chapter 11 and consumer-protection
regulations regarding unused gift cards, potential
claims related to unused gift cards, and consumer
notice (or lack of notice) issues.
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Gift card issues frequently arise in bankruptcy
cases involving larger retailers such as J.C. Penney,
Pier 1 and Neiman Marcus.3 The question of whether a debtor intends to reorganize by way of debt
restructuring, closing stores and transitioning to an
online model, or liquidating completely can affect
how gift cards are addressed in the bankruptcy case.
Reorganizing debtors often realize that honoring gift cards for a longer period, if not through the
duration of the case, helps maintain customer loyalty and reduces the risk of negative media coverage. The potential for negative impact on customer
goodwill generally outweighs the economic gain of
limiting gift card usage.4 In reorganizations, however, debtors will frequently seek the authority — but
not direction — to maintain and honor gift cards.
This distinction is important, as it arguably gives
1 Rose Eveleth, “The Gift Card Was Invented by Blockbuster in 1994,” Smithsonian
Magazine (Dec. 23, 2013), available at smithsonianmag.com/smart-news/the-gift-cardwas-invented-by-blockbuster-in-1994-180948191 (unless otherwise specified, all links
in this article were last visited on July 23, 2020).
2 Zachary Crockett, “The Economics of Unused Gift Cards,” The Hustle (Jan. 4, 2020),
available at thehustle.co/what-happens-to-unused-gift-cards.
3 Aisha Al-Muslim, “Bankrupt Retailers Stand to Pocket Millions from Unused Gift Cards,”
Wall St. J. (June 9, 2020), available at wsj.com/articles/bankrupt-retailers-stand-topocket-millions-from-unused-gift-cards-11591696801.
4 Id.

the debtor the ability to later alter or terminate the
cards without a further court order or notice to gift
card holders. State and federal regulators may, and
frequently do, appear in these cases and request
language requiring the debtor to give notice of the
alteration or termination of gift cards, including, at
a minimum, notice of any limitation on the time for
consumers to use the cards.5
In liquidation bankruptcies, the treatment of
gift cards might be significantly different. Debtors
seeking to liquidate assets generally hire liquidators
who make money by selling inventory quickly. The
debtor’s willingness to honor gift cards ultimately
might result in fewer new dollars in the door for
cash-strapped debtors and for liquidators looking to
be paid from the proceeds of the sale. As a result,
many debtors seek to terminate gift cards quickly,
sometimes as soon as 30 days following the petition
date, often with little notice to affected consumers.6
Termination of gift cards without adequate
notice, on any time frame, raises serious issues
regarding notice to the holders of these gift cards,
including a potential lack of due process and consumer-protection issues related to terminating cards
that may have been sold with no expiration date or
insufficient notice of the terms of usage. This limitation has been even more pronounced during the
COVID-19 pandemic, as consumers might be hesitant to visit store locations once they reopen.
If gift card holders do not receive notice and do
not make a claim for unused gift cards, the company nets the unused gift card balance at 100 percent
profit.7 This additional source of funds can be used
to help finance the bankruptcy. To put it another
5 See, e.g., In re J.C. Penney Co. Inc., et al., Case No. 20-20182, Jointly Administered
(Bankr. S.D. Tex. June 10, 2020) [Docket No. 670] (appearance of the Office of
the Attorney General of Texas); In re Stage Stores Inc., Case No. 20-32564, Jointly
Administered (Bankr. S.D. Tex. May 11, 2020) [Docket No. 46] (same); In re CEC Entm’t
Inc., Case No. 20-33163, Jointly Administered (Bankr. S.D. Tex. June 25, 2020) [Docket
No. 27] (same).
6 For example, in the Stein Mart bankruptcy case, the debtors’ customer program
motion sought to terminate “continue honoring all Gift Cards for 30 days following the
Petition Date.” In re Stein Mart Inc., et al., Case No. 3:20-bk-2389 (Bankr. M.D. Fla.
Aug. 8, 2020), Debtor’s Emergency Motion Pursuant to §§ 105, 363(b), 365 and 507(a)
for Interim and Final Authority to (I) Maintain and Administer Pre-Petition Customer
Programs, Promotions, and Practices, (II) Pay and Honor Related Pre-Petition Obligations,
and (III) Direct the Credit Card Processors to Honor the Debtors’ Credit Card Processing
Agreement Pending Its Assumption or Rejection [ECF No. 23] at ¶ 11; see also In re SFP
Franchise Corp., et al., Case No. 20-10134 (Bankr. D. Del. Jan. 23, 2020) [ECF No. 9] at
¶ 14 (customer program motion seeking to honor gift cards for 30 days following petition
date). However, it is an exception to the general rule for debtors to seek a rapid termination of gift cards. It is more common for retail chapter 11 debtors to seek to continue
honoring gift cards post-petition in order to maintain customer loyalty. See, e.g., In re
J.C. Penney Co. Inc., et al., Case No. 20-20182 (Bankr. S.D. Tex. May 15, 2020) [ECF
No. 13], at ¶ 18 (customer programs motion) (“The Debtors seek authorization to continue the Gift Card Program and to honor all of the Debtors’ obligations related thereto,
including satisfying any pre-petition obligations on a post-petition basis in a manner
consistent with past practice.”).
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way, if a gift card is never redeemed, then the debtor can
keep the money gained from selling the gift card without
having to provide any good or service in exchange. As a
result, there is an ongoing tension between notifying consumers to use their gift cards or to file a claim, and the ability
of debtors to rely upon these unused gift card funds so that
more dollars remain in the estate.

Federal and State Consumer-Protection
Laws Apply

Debtors routinely obtain bankruptcy court orders permitting the debtors to ignore certain state regulations, such as
restrictions on signage and hours of operation for going-outof-business sales. The reasoning behind permitting debtors
to operate free of such restrictions is that complying with
the national patchwork of state and local regulations would
impede a debtor’s ability to maximize the sale value.
A debtor’s obligation to comply with state and federal laws and regulations designed to protect the health and
safety welfare of customers, however, is different and set
forth both in statute and in U.S. Supreme Court precedent.8
Consumer-protection laws are included among safety and
welfare laws that are not pre-empted by the Bankruptcy
Code. In fact, not only do consumer-protection laws remain
enforceable in bankruptcy, their enforcement is exempted
from the automatic stay.9
Consumer-protection laws dealing with gift cards arise
under both federal and state law. Title IV of the Credit Card
Accountability and Disclosure (CARD) Act of 2009 addresses gift cards specifically.10 This federal statute provides that,
subject to certain limitations, “it shall be unlawful for any
person to sell or issue a gift certificate, store gift card, or general-use prepaid card that is subject to an expiration date.”11
One of the limitations is that the expiration date is not earlier
than five years after issuance and that “the terms of expiration are clearly and conspicuously stated.”12
State consumer-protection laws likewise govern deceptive trade practices in general, and other statutes specifically
apply to the sale of gift cards.13 Applicable statutes are not
limited to a handful of states. In fact, states across the U.S.
have enacted provisions related to gift cards and the protection of consumers.14
These consumer-protection statutes raise important considerations for both pre- and post-petition gift card sales. As
to pre-petition gift card sales, a retailer may determine that
it no longer has a viable business model and implements a

§ 363 sale process in chapter 11. While the retailer may hope
that a going-concern purchaser shows up as part of the § 363
sale, the retailer likely knows that liquidation is a distinct
possibility. In fact, the retailer may acknowledge that fact by
drafting bankruptcy pleadings that provide for a dual-track
sale/liquidation process.
Normally, a great deal of time and effort is spent preparing for the bankruptcy filing. During the prebankruptcy preparation period, are the retailer’s ordinary-course sales of gift
cards lawful? The consumer-protection statutes previously
cited put great importance on disclosing material terms in
conjunction with gift card sales. If a gift card is sold the day
before a chapter 11 filing, and the contemplated bankruptcy
case will involve a two- to three-month liquidation process,
is that term material? It seems that the possibility — even
the likelihood — of the retailer quickly going out of business would be material information for the consumer, and
that selling a gift card with no expiration date or with no
disclosure of restrictions could be considered misleading.
Post-petition gift card sales raise similar issues. Recent
retail cases, such as Pier 1, demonstrate that a full-chain
liquidation is a possibility, even when liquidation is not the
continued on page 58

7 See Crockett, supra n.2 (stating that “[b]etween 2005 and 2015 alone, unredeemed gift card balances
amounted to an estimated $45.7 [billion]”; further, “after a certain amount of time ... the law ... permits
companies to turn these [gift card] liabilities into ... breakage income”).
8 28 U.S.C. § 959(b); see also Midlantic Nat’l Bank v. N.J. Dept. of Env’t Prot., 474 U.S. 494 (1986); In re
Cajun Elec. Power Coop. Inc., 185 F.3d 446, 453-54 (5th Cir. 1999).
9 Midlantic Nat’l Bank, 474 U.S. at 504.
10 Pub. L. No. 111-24, § 503, 123 Stat. 1734.
11 15 U.S.C. § 16931-1(c)(1).
12 15 U.S.C. § 16931-1(c)(2).
13 See, e.g., Tex. Bus. & Com. Code § 17.46(a) (prohibiting “[f]alse, misleading, or deceptive acts or
practices in the conduct of any trade or commerce”); Tex. Bus. & Com. Code § 604.101 (stating that gift
card “expiration date or policy, fee, or other material restriction or contract term ... must be clearly and
conspicuously disclosed at the time the card is sold or issued to a person to enable the person to make
an informed decision before purchasing the card”).
14 See Heather Morton, “Gift Cards and Gift Certificates Statutes and Legislation,” Nat’l Conference of State
Legislatures (April 22, 2016), available at ncsl.org/research/financial-services-and-commerce/gift-cardsand-certificates-statutes-and-legis.aspx (last visited Aug. 24, 2020) (setting forth list of state and federal
statutes relating to gift cards and gift certificates).
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udicial orders entered nunc pro tunc usually correct an omission in the records. In other words,
such orders are being made effective as of an
earlier date or take place after a deadline has already
expired. However, on Feb. 24, 2020, the U.S.
Supreme Court decided Acevedo,1 which involved
the legality of orders entered by a state court that
lacked jurisdiction at the time of their issuance.
Pertinent to this article, the Court held, inter alia,
that nunc pro tunc relief cannot cure a jurisdictional
defect under any circumstances, stating:
Federal courts may issue nunc pro tunc
orders, or “now for then” orders ... to “reflect
the reality” of what has already occurred....
“Such a decree presupposes a decree
allowed, or ordered, but not entered, through
inadvertence of the court.”
Put colorfully, “Nunc pro tunc orders are not
some Orwellian vehicle for revisionist history — creating ‘facts’ that never occurred in
fact....” Put plainly, the court “cannot make
the record what it is not.”2
Nunc pro tunc orders have been present for
years in bankruptcy cases and justified on equitable
grounds. This article reviews how Acevedo, as interpreted by other courts, affects retroactive rejections
of leases, employee-separation agreements, employment of counsel and validation of sales in violation
of the automatic stay.

Retroactive Rejection of Leases

The Bankruptcy Code provides that “the trustee, subject to the court’s approval, may assume or
reject any executory contract or unexpired lease of
the debtor.”3 The Shopping Center Amendments,
part of the Bankruptcy Amendments and Federal
Judgeship Act of 1984, for the first time required
that the trustee must timely perform all the obligations of the debtor arising on or after the order for
relief under any unexpired lease of nonresidential
real property until the lease is assumed or rejected.4
This was a departure from the prior rule that postpetition administrative expenses should be allowed
1 Roman Catholic Archdiocese of San Juan v. Acevedo Feliciano, 140 S. Ct. 696, 206 L. Ed.
2d. 1 (2020) (per curiam).
2 Id. at 700.
3 11 U.S.C. § 365(a).
4 11 U.S.C. § 365(d)(3).
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only for actual, necessary costs of preserving the
bankruptcy estate, which meant that the debtor paid
only the amount equal to the reasonable value of the
debtor’s actual use and occupation of the property,
not the rent stated in the lease.
To determine whether a trustee timely rejects or
assumes a lease, it important to identify an effective
date of the rejection because § 365(a) does not specify when rejection is effective. The effective date of
the rejection of a lease is important because until such
rejection is effective, § 365(d)(3) requires that the
debtor timely pay rent. There is a split of authority as
to when the rejection takes place. Some courts have
treated the act of rejection and a court approval as two
separate acts and reason that although the debtor’s
rejection is subject to court approval, this is merely
a safeguard to assure that the rejection is in the best
interests of the estate.5 Other courts have asserted that
only the formal entry of an order authorizing rejection
provides the requisite certainty as to the status of the
lease for purpose of administering the estate.6
The First Circuit was the first court of appeals
that addressed whether a court approval constitutes
a condition precedent or subsequent to the effective rejection of nonresidential leases in Thinking
Machines.7 At issue was $67,000. Pursuant to the
First Circuit, § 365(a) is ambiguous, and it is not
clear whether a rejection is deemed effective on the
date of the trustee’s decision or upon the court’s
approval. The First Circuit concluded that § 365(a)
“is most faithfully read as making court approval a
condition precedent to the effectiveness of a trustee’s rejection of a nonresidential lease. Therefore,
the date of court approval, not the motion filing
date, controls.”8 Despite its conclusion, the First
Circuit emphasized that its decision does not preclude a bankruptcy court, in an appropriate case,
from approving a trustee’s rejection of a nonresidential lease retroactively, prior to the motion filing,
because bankruptcy courts are courts of equity.9
There is a number of courts that approved a
rejection of a lease retroactively. For example, in
5 See Thinking Machs. v. Mellon Fin. Servs. Corp. (In re Thinking Machines Corp.), 67 F.3d
F.3d 1021, 1025 (1st Cir. 1995).
6 Id.
7 Id. at 1022.
8 Id. at 1025.
9 Id. at 1028.
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At Home Corp.,10 the date of rejection governed whether
the debtor would owe Pacific Shores more than $1 million
in additional rent. The court held that the bankruptcy court
had authority to approve rejection of an unexpired nonresidential lease retroactive to the date of the motion to reject
the leases.11 The bankruptcy court identified four factors
supporting its conclusion that “exceptional circumstances”
justified retroactive rejection: (1) the immediate filing of
the debtor’s motion to reject the leases; (2) the debtor’s
prompt action in setting that motion for hearing; (3) the
fact that the debtor had never occupied the premises; and
(4) Pacific Shores’s motivation in opposing rejection of the
leases nunc pro tunc to the motion filing date.12
In Adelphia Bus. Solutions Inc. v. Abnos,13 the Second
Circuit affirmed a bankruptcy court order rejecting a lease of
nonresidential real property nunc pro tunc to the hearing date
33 months before the order entry. Adelphia entered into two
companion leases for space in the Firestone Building owned
by Abnos, which were located in Kansas City, Mo. After
the bankruptcy filing, Abnos moved to reject certain leases
and sought an extension of the time to assume or reject other
leases. In the motions, however, Adelphia only identified the
address of the Firestone Building, making it unclear whether
it was referring to the building lease or the annex lease. The
bankruptcy court decided to review the lease agreements
and pleadings to determine whether the two leases had to
be treated as one for rejection purposes without a further
evidentiary hearing.14
During the initial hearing, the bankruptcy court indicated that if it approved the rejection of the building lease,
the approval would be effective as of the hearing date.
However, more than 33 months after the initial hearing, the
court entered an order holding that the building lease and the
annex lease were separate contracts and authorized Adelphia
to reject the former and assume the latter. The initial order
did not specify whether it had a retroactive effect. But two
months later, the court ruled that the decision to reject the
lease was retroactive to the hearing date.15 On appeal, the
Second Circuit said:
We have not ruled on the existence or scope of a
bankruptcy court’s equitable authority to order retroactive approval of rejection under § 365, and there is
no need for us to do so here. The parties litigated this
case in the district court on the assumption that such
authority existed: Abnos did not raise this issue below
in his brief and conceded at oral argument before the
district court that the bankruptcy court possessed the
relevant equitable power. In general, a federal appellate court refrains from passing on issues not raised
below.... Therefore, we will assume, without deciding, that the bankruptcy court had equitable authority
to make its order retroactive.16
Given the appealing party’s waiver, the Second Circuit
agreed with the bankruptcy court that the equities favored the

rejection date ordered by the bankruptcy court.17 Like many
cases prior to Acevedo, in Tenucp Prop. LLC v. Riley (In re
GCP CT Sch. Acquisition LLC),18 the bankruptcy appellate
panel (BAP) cited many cases where courts have refused to
limit the bankruptcy court’s equitable authority to establish
a retroactive rejection date to the date of the filing of the
motion to reject a lease or the date of the order authorizing
such a rejection.
In In re Upper Crust LLC,19 the issue presented was the
date on which a lease was or should be deemed rejected in
order to determine whether post-petition rent was due to the
landlord. The trustee sent an email to the landlord’s counsel on Dec. 24, 2012, stating that the landlord should “consider the lease terminated as of December 31, 2012.”20 Five
months later, the landlord filed its motion for payment of rent
as an administrative expense. The trustee then requested, for
the first time, that the court either approve the rejection of the
lease retroactively effective Dec. 31, 2012, or deem the lease
17 Id. at 608.
18 429 B.R. 817, 831 (B.A.P. 1st Cir. 2010).
19 502 B.R. 1 (Bankr. D. Mass. 2013).
20 Id. at 3.

continued on page 62

10 Pac. Shores Dev. LLC v. At Home Corp. (In re At Home Corp.), 392 F.3d 1064, 1069 (9th Cir 2004).
11 Id. at 1066.
12 Id. at 1072.
13 482 F.3d 602 (2d Cir. 2007).
14 Id. at 604.
15 Id. at 605.
16 Id. at 607.
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s chapter 15 cases proliferate, litigation
in and related to those cases grows apace.
Either the plaintiff or defendant may wish,
for its particular reasons, to have the bankruptcy
court abstain from the litigation. When abstention
is statutorily mandated, the bankruptcy court can
and must abstain. However, when abstention is permissive, the bankruptcy court’s ability to abstain is
uncertain because some courts have limited the applicability of permissive abstention in chapter 15 cases.
Bankruptcy jurisdiction in the U.S. derives from
title 28 of the U.S. Code, Judiciary and Judicial
Procedure (the “Judicial Code”). Specifically, 28
U.S.C. § 1334(a) grants “the district court ... original and exclusive jurisdiction of all cases under
title 11,” while 28 U.S.C. § 1334(b) provides that
“the district courts shall have original but not exclusive jurisdiction of all civil proceedings arising
under title 11, or arising in or related to cases under
title 11.”2 That jurisdiction is limited by provisions
dealing with permissive abstention under 28 U.S.C.
§ 1334(c)(1) and mandatory abstention under 28
U.S.C. § 1334(c)(2).
The introductory language of § 1334(c)(1) complicates the application of the abstention provisions
to a chapter 15 case: “Except with respect to a case
under chapter 15 of title 11, nothing in this section
prevents a district court ... from abstaining from
hearing a particular proceeding arising under title 11
or arising in or related to a case under title 11.” This
language has been held by some courts — incorrectly, in this author’s opinion — to prohibit permissive abstention from any proceedings arising in or
related to a chapter 15 case.

Conflicting Views on
Permissive Abstention

When three Louisiana state pension funds sued
Cayman Island hedge funds and others in Louisiana
state court, the defendants removed the case to federal district court under 28 U.S.C. § 1452 as related
to a chapter 11 case of a master fund to which the
Cayman Islands funds were related.3 The plaintiffs
1 The author is one of the two primary draftsmen of chapter 15 (with Prof. Jay L.
Westbrook of the University of Texas School of Law) and the author of the chapter 15
sections of Collier on Bankruptcy (16th ed.). He wishes to thank his CBInsolvency colleague Jacob A. Esher for his review and assistance with the article.
2 28 U.S.C. § 157(a) provides that the district court may refer any or all cases under
title 11 and any or all proceedings arising under title 11 or arising in or related to a case
under title 11 to the bankruptcy court for the district.
3 The master fund in chapter 11 in the Southern District of New York (SDNY) was Fletcher
Int’l Ltd., Case No. 1:12-bk-12796; the defendant in the Firefighters’ case, feeder fund
FIA Leveraged Fund and its affiliated feeder fund, Fletcher Income Arbitrage Fund Ltd.
were in liquidation in the Cayman Islands and their foreign representatives obtained
chapter 15 recognition in the SDNY cases No. 14- 10093 and 14-10094.
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sought remand back to state court, where they presumably preferred their chances of success. The
Fifth Circuit, in Firefighters’ Retirement System v.
Citco Group Ltd., ruled that 28 U.S.C. § 1334(c)(1)
bars abstention from any proceeding in a chapter 15
case and therefore bars remand:
We have not previously addressed the
extent to which this provision [28 U.S.C.
§ 1334( c)( 1)] bars permissive abstention
in Chapter 15 bankruptcy cases. There are
two possible interpretations of the subsection. First, the phrase “[e]xcept with respect
to a case under chapter 15 of title 11” could
mean that § 1334( c)( 1) only excepts the
Chapter 15 bankruptcy itself. See, e.g.,
Abrams v. Gen. Nutrition Cos., 2006 U.S.
Dist. LEXIS 68574 (D.N.J. Sept. 25, 2006)
(unpublished) (adopting this interpretation).
Second, the phrase could mean that both the
Chapter 15 case itself and cases “arising in
or related to” Chapter 15 cases are excluded.
See, e.g., British Am. Ins. Co. v. Fullerton
(In re British Am. Ins. Co.), 488 B.R. 205,
238-39 (Bankr. S.D. Fla. 2013) (adopting the
latter interpretation); Fairfield Sentry Ltd.
v. Amsterdam (In re Fairfield Sentry Ltd.),
452 B.R. 64, 83 (Bankr. S.D.N.Y. 2011)
(same), rev’d on other grounds, 458 B.R.
665 (S.D.N.Y. 2011).
We hold that the latter interpretation is more
consistent with the plain language and purpose of the statute. If one reads the rest of the
subsection after the initial clause, the subsection clearly distinguishes between a “case”
and a “proceeding.”4
The “case” vs. “proceeding” distinction should
have led to the opposite conclusion: abstention
from a proceeding is permitted. By definition, a
“petition” under § 1504 (as under §§ 301, 302 and
303) “commences a case under this title [11].” 5
Similarly, chapter 15 is titled, “Ancillary and
Other Cross-Border Cases.” It is the bankruptcy case itself — here, the chapter 15 ancillary
case — that is the case.
Conversely, matters within or related to the
case that may be litigated, as adversary proceedings or contested matters, are proceedings. Nothing
in the exception to Judicial Code § 1334( c)( 1)
mentions “a particular proceeding arising under
title 11 or arising in or related to a case under
4 796 F.3d 520, 526-27 (5th Cir. 2015).
5 11 U.S.C. § 101(42).
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title 11” or limits post-recognition abstention or dismissal
of proceedings in chapter 15 cases that arise under, in or are
related to title 11.
The National Bankruptcy Conference (NBC) consists
of approximately 60 judges, lawyers and academics who
have consulted with Congress on bankruptcy legislation
since the 1930s and whose conferees include the primary draftsmen of chapter 15. They view the Judicial Code
exception to permissive abstention as limited to preventing
abstention from hearing an application for recognition of
a foreign proceeding (i.e., from deciding the “case under
chapter 15”).6

Sections 305 and 1529 Allow
Permissive Abstention in Chapter 15

Firefighters’ neither noted nor discussed two other statutory provisions, §§ 305 and 1529 of the Bankruptcy Code,
which support permissive abstention from proceedings in
chapter 15 cases. Section 1529(a)(4), within chapter 15,
states: “In achieving cooperation and coordination under
sections 1528 and 1529, the court may grant any of the relief
authorized under section 305.”7 In turn, § 305 provides:
6 The NBC proposed that Congress revise 28 U.S.C. § 1334(c)(1) as follows: “(c)(1) Except with respect
to a determination of an application for recognition of a foreign proceeding in a case under chapter 15
of title 11, nothing in this section prevents a district court in the interest of justice, or in the interest of
comity with State courts or respect for State law, from abstaining from hearing a particular proceeding
arising under title 11 or arising in or related to a case under title 11.” See the NBC Letter of Nov. 13,
2019, available at nbconf.org/our-work (last visited Aug. 24, 2020).
7 Section 1528 applies to title 11 cases commenced after recognition under chapter 15 of a foreign main
proceeding, while § 1529 applies to coordination of cases under other chapters of title 11 with foreign
proceedings involving the same debtor.
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(a) The court, after notice and a hearing, may dismiss
a case under this title, or may suspend all proceedings
in a case under this title, at any time if— ...
(2)(A) a petition under section 1515 for recognition of a foreign proceeding has been granted; and (B) the purposes of chapter 15 of this
title would be best served by such dismissal
or suspension.
(b) A foreign representative may seek dismissal or
suspension under subsection (a)(2) of this section.8
The Firefighters’ interpretation of 28 U.S.C. § 1334(c)(1)
results in rendering §§ 305(a)(2) and 1529(4) unworkable.
This violates the basic rule of statutory construction that one
part of a statute or of related statutes should not be read to
negate other parts of the statute(s).9
Surprisingly, none of the Firefighters’ or British
American and Fairfield Sentry decisions it cited acknowledged the existence of § 1529(4), which authorizes the
bankruptcy court to employ § 305. The British American
court stated that “Congress required that if the district
courts (and the bankruptcy courts by referral) have related-to jurisdiction, and the matter is not subject to mandatory abstention under section 1334( c)( 2), then the court
8 11 U.S.C. § 305.
9 It is an “elementary canon of construction that a statute should be interpreted so as not to render one
part inoperative.” Colautti v. Franklin, 439 U.S. 379, 392, 99 S. Ct. 675, 684, 58 L. Ed. 2d 596 (1979).
See also United States v. Menasche, 348 U.S. 528, 538-39, 75 S. Ct. 513, 520, 99 L. Ed. 615 (1955) (“It
is our duty ‘to give effect, if possible, to every clause and word of a statute,’ Montclair v. Ramsdell, 107
U.S. 147, 152 [2 S. Ct. 391, 394, 27 L. Ed. 431], rather than to emasculate an entire section.”).

continued on page 59

October 2020 19

Last in Line
By Bruce S. Nathan, Scott Cargill and John P. Schneider

Critical-Vendor Status: An
Additional Preference Defense?

F

Bruce S. Nathan
Lowenstein Sandler LLP
New York

Scott Cargill
Lowenstein Sandler LLP
Roseland, N.J.

John P. Schneider
Lowenstein Sandler LLP
New York
Bruce Nathan
is a partner and
John Schneider
is an associate in
Lowenstein Sandler
LLP’s Bankruptcy,
Financial
Reorganization and
Creditors’ Rights
Group in New York.
Scott Cargill is
Of Counsel in the
firm’s Roseland,
N.J., office.

20 October 2020

or trade creditors, being designated a “critical vendor” at the outset of a chapter 11 case
often serves as an avenue of payment for some
or all of a vendor’s pre-petition claims. In exchange,
trade creditors must generally commit to continuing
to provide goods or services to the debtor post-petition on “customary” or agreed-upon terms. Many
vendors may assume that obtaining critical-vendor
status and the debtor’s corresponding payment of
outstanding pre-petition invoices means that they
are immune from preference lawsuits. However,
a recent decision from the U.S. Bankruptcy Court
for the District of Delaware in In re Maxus Energy
Corp.1 serves as a reminder that a debtor’s designation of a creditor as a “critical vendor” is insufficient
by itself for the creditor to carry its burden on summary judgment in a preference lawsuit.

Facts of the Maxus Energy Case

On June 17, 2016 (the “petition date”), Maxus
Energy Corp. and its affiliated debtors (collectively, the “debtors”) filed chapter 11 cases.2 Prior to
the petition date, the debtors and Vista Analytical
Laboratory Inc. had entered into a services agreement
through which Vista analyzed organic contaminates
in water samples in connection with the debtors’
environmental-remediation obligations monitored
by a regulatory authority.3 The services that Vista
provided to the debtors were unique and could not
be performed by other vendors. Vista used an older
methodology for water sampling that was required
by the administrative order issued by the regulatory authority.4 Other vendors used newer technologies for analyzing water that could not provide the
analysis required by the existing order. Accordingly,
changing vendors would require requesting modifications to the administrative order, causing significant delays and expense to the debtors.5
During the 90-day preference period prior to the
petition date, the debtors made six transfers to Vista
on account of invoices issued under the services
agreement in the aggregate amount of approximately
$217,410 (the “transfers”).6 In the weeks following
the petition date, the debtors advised Vista that they
1
2
3
4
5
6

615 B.R. 62 (Bankr. D. Del. 2020).
Id. at 64.
Id.
Id. at 66-67.
Id.
Id. at 65.

would pay Vista’s outstanding invoices. In exchange,
Vista agreed to perform analyses on the debtors’ water
samples in Vista’s possession.7 On July 19, 2016,
Vista filed a proof of claim for $233,840 on account
of the invoices that remained unpaid by the debtors.8
On Aug. 17, 2016, the debtors filed a motion
for entry of an order authorizing, but not directing,
the debtors to pay pre-petition claims of critical
vendors, up to a $2 million cap.9 In their motion,
the debtors described the water sample testing services that Vista provided, and why the debtors could
not easily replace them, but never identified Vista
by name.10 On Sept. 2, 2016, the bankruptcy court
entered an order granting the critical-vendor motion
(the “critical-vendor order”).11
The critical-vendor order stated that the debtors were authorized — but not directed — to pay
pre-petition critical-vendor claims upon the critical
vendor’s agreement to continue supplying goods or
services on customary or negotiated trade terms for
the duration of the chapter 11 cases by executing a
trade agreement.12 After entry of the critical-vendor
order, the debtors paid approximately $1.4 million on account of the pre-petition claims of critical vendors, including all amounts owed to Vista
on account of its proof of claim (the “post-petition
payments”).13 The debtors and Vista never entered
into a trade agreement.14
The debtors ultimately confirmed a chapter 11
plan, which created a liquidating trust administered
by a liquidating trustee possessing authority to prosecute causes of action on behalf of trust beneficiaries.15
On June 14, 2018, the liquidating trustee commenced
an adversary proceeding against Vista, seeking to
avoid and recover the transfers as preferences.16

The Liquidating Trustee’s
Preference Claim

Under § 547( b) of the Bankruptcy Code, a
trustee must prove all of the following elements in
7 Id. at 65-66.
8 Id. at 66.
9 Id.
10 Id. at 67.
11 Id.
12 Id.
13 Id.
14 Id.
15 Id. at 67-68.
16 Id. at 68.
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he average American contributes between 7
and 11.2 percent of his/her annual income
to a 401( k) retirement plan, not including employer contributions. 1 Financial assets in
401(k) and other defined contribution plans exceed
$6.2 trillion.2 Although saving for retirement is a
prudent financial decision, some courts have interpreted the Bankruptcy Code to require debtors to
pay to their creditors the amount that the debtors
would have otherwise contributed to their 401(k)
plans during the pendency of a chapter 13 plan. A
better interpretation of the Code would permit chapter 13 debtors to reduce the amount paid to creditors
under a chapter 13 plan by the amount the debtors
contribute to their 401(k) plans, so long as those
contributions are made in good faith.
In order for a court to approve a chapter 13 plan,
the plan must apply all of the debtor’s “projected
disposable income” to pay his/her unsecured debtors over the “applicable commitment period.”3 As
defined, “disposable income” is “current monthly
income received by the debtor ... less amounts reasonably necessary to be expended ... for the maintenance
or support of the debtor or a dependent of the debtor.”4
Before 2005, courts universally held that wages
voluntarily withheld as 401(k) contributions formed
part of a debtor’s disposable income.5 However,
Congress amended § 541 of the Bankruptcy
Code with the Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005 (BAPCPA)6 to
exclude from the bankruptcy estate any amount
withheld by an employer from wages as contributions to a 401(k) plan. Section 541(b)(7) provides,
in relevant part:
(b) Property of the estate does not include —
(7) any amount —
1 Kathleen Elkins, “How Much Money Americans Have in Their 401(k)s at Every Age,”
CNBC (June 25, 2019), available at cnbc.com/2019/05/23/how-much-moneyamericans-have-in-their-401ks-at-every-age.html (unless otherwise specified, all links
in this article were last visited on Aug. 25, 2020).
2 “401(k) Fast Facts,” American Benefits Council (January 2019), available at
americanbenefitscouncil.org.
3 11 U.S.C. § 1325(b)(4).
4 11 U.S.C. § 1325(b)(2).
5 See, e.g., In re Johnson, 241 B.R. 394, 399 (Bankr. E.D. Tex. 1999); In re Austin, 299
B.R. 482, 486-87 (Bankr. E.D. Tenn. 2003); In re Keating, 298 B.R. 104, 110 (Bankr. E.D.
Mich. 2003); In re Regan, 269 B.R. 693, 696-97 (Bankr. W.D. Mo. 2001); In re Merrill,
255 B.R. 320, 323-24 (Bankr. D. Ore. 2000); In re Cox, 249 B.R. 29, 32 (Bankr. N.D. Fla.
2000); In re Cohen, 246 B.R. 658, 666-67 (Bankr. D. Colo. 2000); In re Hansen, 244 B.R.
799, 802 (Bankr. N.D. Ill. 2000); Anes v. Dehart (In re Anes), 195 F.3d 177, 180-81 (3d
Cir. 1999); Harshbarger v. Pees (In re Harshbarger), 66 F.3d 775, 777 (6th Cir. 1995).
6 Pub. L. No. 109-8, 119 Stat. 23.

(A) withheld by an employer
from the wages of employees
for payment as contributions —
1. to —
(1) [a 401(k)
retirement plan]
except that such amount
under this subparagraph shall not constitute disposable income
as defined in section 1325(b)(2).

Conflicting Interpretations and
Application of Hanging Paragraph

Courts disagree about the effect of the hanging paragraph on a debtor’s repayment of creditors under a chapter 13 plan. There are three main
competing views: (1) that all post-petition contributions are included in “projected disposable income,”
regardless of the amount the debtor contributed prepetition (the Prigge7 view); (2) that voluntary retirement contributions are permitted post-petition, but
only in the amount made before filing (the Davis8
view); and (3) that pre- and post-petition 401(k)
contributions are excluded from “projected disposable income,” subject only to the debtor’s “good
faith” (the Johnson9 view). On balance, the Johnson
view is the strongest interpretation, based on the
canons of statutory construction and the policy
underlying the Bankruptcy Code.

The Prigge View: 401(k)
Contributions Are Always Included
in Disposable Income

The Prigge view is that 401(k) contributions
always constitute part of a debtor’s disposable income.
Courts ascribing to the Prigge view reason that
Congress would have placed a provision within chapter 13 if it had intended to exclude post-petition voluntary 401(k) contributions from disposable income, as
7 In re Prigge, 441 B.R. 667 (Bankr. D. Mont. 2010).
8 In re Davis, 960 F.3d 346 (6th Cir. 2020).
9 In re Johnson, 346 B.R. 256, 263 (Bankr. S.D. Ga. 2006).
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etirement-savings plans have become commonplace, encouraged by government and
employers alike. Employers offer these
plans through payroll withholding, and the related
tax benefits allow employers to easily put money
aside for retirement. However, the question of how
retirement savings should be handled when a party
defaults on obligations to its creditors and needs to
seek bankruptcy protection has changed over the
past couple of decades, as pensions have been supplanted by 401(k)s and IRA accounts as the primary
means of retirement planning.
While no one argues that retirement savings
should be discouraged, most unsecured creditors
would also contend that funds that could be allocated toward payment of their claims should not be
diverted to fund retirement for chapter 13 debtors.
Congress rewrote the rules governing the treatment
of retirement savings plans in chapter 13 to specifically address this issue.
Prior to 2005, most courts required chapter 13
debtors to stop making voluntary retirement contributions and instead use the funds to increase
their disposable income.1 When Congress passed
the Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005 (BAPCPA),2 it added a new
section (11 U.S.C. § 541( b)( 7)( A)), which specifically excludes funds withheld by an employer
for retirement plans from the bankruptcy “estate.”
BAPCPA arguably created a more complicated
determination of disposable income and the idea
of continuing monthly income (CMI). Congress
also took steps to encourage the use of retirement
accounts by allowing for the repayment of 401(k)
loans,3 and for at least the exclusion of 401(k) contributions during the look-back period from the CMI
calculations.4 As part of the BAPCPA amendments,
Congress added new language to § 541( b)( 7),
including the emphasized text known as the hanging paragraph, which states:
1 In re Johnson, 241 B.R. 394, 399 (Bankr. E.D. Tex. 1999); In re Austin, 299 B.R. 482,
486-87 (Bankr. E.D. Tenn. 2003); In re Keating, 298 B.R. 104, 110 (Bankr. E.D. Mich.
2003); In re Regan, 269 B.R. 693, 696-97 (Bankr. W.D. Mo. 2001); In re Merrill, 255 B.R.
32, 323-24 (Bankr. D. Ore. 2000); In re Cox, 249 B.R. 29, 32 (Bankr. N.D. Fla. 2000);
In re Cohen, 246 B.R. 658, 666-67 (Bankr. D. Colo. 2000); In re Hansen, 244 B.R. 799,
802 (Bankr. N.D. Ill. 2000); Anes v. Dehart (In re Anes), 195 F.3d 177, 180-81 (3d Cir.
1999); Harshbarger v. Pees (In re Harshbarger), 66 F.3d 775, 777 (6th Cir. 1995).
2 Pub. L. No. 109-08, 119 Stat. 23.
3 11 U.S.C. § 1322(f).
4 11 U.S.C. § 541(b)(7).
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(b) Property of the estate does not include —
(7) any amount —
(A) withheld by an employer
from wages of employees for
payment as contributions —
(1) [a 401(k) retirement plan]
except that such amount under
this subparagraph shall not
constitute disposable income as
defined in section 1325(b)(2).
Since this change, the courts have reached consensus only in finding that the hanging paragraph is
poorly drafted. From there, they diverged into three
main positions on the issue of whether 401(k) contributions should be counted as disposable income.
The foremost cases on the issue are In re Prigge,5 In
re Seafort,6 In re Anh-Thu Thi Vu7 (which uses CMI
instead of disposable income for a similar result)
and In re Johnson.8
The Prigge court held that in calculating an
above-median-income chapter 13 debtor’s disposable income, the debtor’s voluntary contribution to
his 401(k) plan was not an allowable expense. In
Seafort, the BAP held that only 401(k) contributions
that are being made pre-petition are excluded from
the definition of “property of the estate” under the
bankruptcy provision allowing debtors to shelter
contributions to certain qualified plans from property of the estate. The court reasoned that this way,
the debtor is allowed to continue funding her retirement accounts but also maintain the status quo as to
how much disposable income is available to repay
creditors. In Anh-Thu Thi Vu, the court addressed
whether voluntary retirement contributions may be
deducted in calculating disposable income in 11
U.S.C. § 541(b)(7)(A)(i). The court held that since
the CMI does not include pre-petition withholdings,
a plan can propose a payment plan that does not
factor in those withholdings. In Johnson, the court
held debtors’ contributions to their 401(k) plans and
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5 In re Prigge, 441 B.R. 667 (Bankr. D. Mont. 2010).
6 In re Seafort, 437 B.R. 204 (B.A.P. 6th Cir. 2010).
7 In re Anh-Thu Thi Vu, 73 Collier Bankr. Cas. 2d 1568, 2015 WL 6684227 (Bankr. W.D.
Wash. June 16, 2015).
8 In re Johnson, 346 B.R. 256 (Bankr. S.D. Ga. 2006).
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hances are that companies and investors racing to space to establish commercial operations — including tourism, human migration, colonization of space, and exploration and
production (E&P) of space resources — might succeed in their endeavors. If the space resources E&P
industry is anything like the oil and gas industry,
there will be boom times, but also many down times
where things in the industry go bust. Thus, just like
we are seeing intermittent reoccurring waves of oil
and gas company restructurings, we should also
expect that companies participating in capital-intensive E&P activities in space will eventually land in
bankruptcy court.
Now would be a good time for the bankruptcy
bar to begin considering how space resources will
and should be handled in bankruptcy. This article
presents a general overview of the unsteady, underdeveloped and untested legal framework for E&P
and private ownership of space resources, and a discussion of how existing law applicable to E&P projects on Earth might be useful in restructuring space
mining projects and space resources in bankruptcy.

Unsteady, Untested and
Underdeveloped Space E&P Law

In November 2015, the U.S. Commercial Space
Launch Competitiveness Act (the “Space Act”) was
signed into law.2 The Space Act grants U.S. citizens
the right to “possess, own, transport, use, and sell”
an asteroid resource3 or other space resource.4
Forty-eight years before it enacted the
Space Act, the U.S. ratified the 1967 Treaty on
Principles Governing the Activities of States in
the Exploration and Use of Outer Space, Including
the Moon and Other Celestial Bodies (the “Outer
Space Treaty”). Article I of the Outer Space
Treaty provides for the communal and peaceful
exploration and use of space and its resources.5
Article II clarifies that nations bound by the
treaty may not engage in national appropriation
1 This article represents the views of the author, and such views should not necessarily be
imputed to Simmons Legal PLLC or its respective affiliates and clients.
2 51 U.S.C. §§ 51301-51303.
3 51 U.S.C. § 51301(1) (defining “asteroid resource” to mean “a space resource found on
or within a single asteroid”); 51 U.S.C. § 51301(2)(A), (B) (defining “space resource” as
“an abiotic resource in situ in outer space,” and “water and minerals” are considered a
space resource).
4 51 U.S.C. § 51303.
5 See Outer Space Treaty, Article I, available at treaties.un.org/doc/Publication/UNTS/
Volume%20610/volume-610-I-8843-English.pdf (unless otherwise specified, all links in
this article were last visited on Aug. 24, 2020).
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of space and its resources “by claim[s] of sovereignty, by means of use or occupation, or by any
other means.”6 Because the treaty on its face does
not specifically preclude private individuals and
entities from owning space and its resources, the
U.S. was free to promulgate the Space Act, which
authorizes and promotes laissez faire private ownership of space resources by U.S. citizens, but not
the U.S. government itself.
On April 6, 2020, an executive order further
buttressed the force and intent of the Space Act.7
The order explicitly rejects the notion that space and
space resources are a global commons.8 It also states
that “Americans should have the right to engage
in commercial exploration, recovery, and use of
resources in outer space, consistent with applicable
law.”9 The Secretary of State, moreover, is empowered to “take all appropriate actions to encourage
international support for the public and private
recovery and use of resources in outer space.”10 The
Moon Agreement, which considers the exploration
and use of the moon as the province of all mankind
and to which the U.S. is not a party, was rejected “as
reflecting or otherwise expressing customary international law.”11
To promote international cooperation instead
of conflict regarding activities in space, including E&P,12 the U.S. proposed “bilateral Artemis
Accords agreements, which will describe a shared
vision for principles, grounded in the Outer Space
Treaty of 1967, to create a safe and transparent environment which facilitates exploration, science, and
commercial activities.”13 To date, these proposed
bilateral Artemis Accords agreements have yet to
be formulated and remain on the U.S.’s to-do list.
6 See Outer Space Treaty, Article II.
7 See “Executive Order on Encouraging International Support for the Recovery and
Use of Space Resources,” White House Press Release (April 6, 2020), available at
whitehouse.gov/presidential-actions/executive-order-encouraging-internationalsupport-recovery-use-space-resources.
8 Id.
9 Id.
10 Id.
11 Id. See also “Agreement Governing the Activities of States on the Moon and Other
Celestial Bodies” (the “Moon Agreement”), available at unoosa.org/pdf/gares/
ARES_34_68E.pdf.
12 Russia recently communicated that it views any U.S. party’s seizure of territories in
space similar to colonialism on Earth. Russia’s criticism warns of future international
dispute in the space resource E&P arena. See, e.g., “Russia Condemns Trump’s Space
Mining Order,” Safehaven (April 10, 2020), available at safehaven.com/news/BreakingNews/Russia-Condemns-Trumps-Space-Mining-Order.html. The U.S. has created the
new U.S. Space Force to, among other things, “protect the United States in space.” See
National Defense Authorization Act for Fiscal Year 2020 § 952, available at govtrack.us/
congress/bills/116/s1790/text.
13 See “The Artemis Accords: Principles for a Safe, Peaceful, and Prosperous Future,”
NASA, available at nasa.gov/specials/artemis-accords/index.html.
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Restructuring Space Resource
E&P Projects

Despite the unsteady and untested new U.S. space
law and unformulated legal framework for space mining,
space resource E&P plans are moving full steam ahead. In
the interim while developing a framework, parties engaging in E&P of space resources, the courts and practitioners
may look to existing legal frameworks for mining natural
resources on Earth as guidance, to aid them in fashioning
deal terms and craft laws and principles to govern space
resource E&P, and to restructure bankrupt and/or insolvent
space resource E&P projects and assets. There is helpful
statutory and common law governing mining activities on
Earth that may assist with restructuring space resource E&P
projects and assets in bankruptcy.
Does the Asset Become Property of the Estate?
Section 541( a)( 1) of the Bankruptcy Code provides
that in general, and with few exceptions delineated under
§ 541, all legal or equitable interests that the debtor holds
in property as of the commencement of the bankruptcy case
become property of the estate. Therefore, any interest the
debtor has in space resources will likely be deemed property
of the estate, and bankruptcy courts will have jurisdiction
over those assets of the debtor. However, § 541(b)(4) specifically excludes from property of the estate all interests “of the
debtor in liquid or gaseous hydrocarbons to the extent that”
the debtor has transferred or agreed to transfer the interests
pursuant to a farm-out or related agreement, or “the debtor
has transferred such interest pursuant to a written conveyance
of a production payment to an entity that does not participate
in the operation of the property from which such production
payment is transferred.”14
Similar to oil and gas E&P, there might be instances in
which the entity that stakes the initial ownership interest in
space resources, such as an asteroid and its valuable minerals, might not be the entity that conducts the mining and
extraction of those space resources. The E&P activities and
operations might instead be farmed out to another entity.
Further, there likewise might be written conveyances of
interests in production payments related to space-resource
production. Thus, if arrangements similar to what happens
in the oil and gas industry are made with respect to space
resources, then Congress could amend the Bankruptcy Code
to also exclude from property of the debtor’s estate written
transfers of interests in space resources and production payments related to space resources pursuant to farm-out, production payment conveyances, and functionally equivalent
agreements and written instruments.
Classification and Treatment of Space Resource
Agreements and Other Assets
How an interest in property is classified is of utmost
importance in restructuring assets in bankruptcy. This is
especially so in the context of determining whether an agreement can be assumed or rejected by a debtor under § 365 of
the Bankruptcy Code. The debtor may assume an agreement
14 See 11 U.S.C. § 541(b)(4).
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that is beneficial and reject15 an agreement that is burdensome
or otherwise not beneficial to the estate only if the agreement
is an “executory contract” or “unexpired ‘true’ lease.”16
Interpretation and characterization of agreements related
to minerals and other natural resources often requires the
analysis and interplay of both contractual and real property law. Courts have considered and determined the proper
characterization of, among other mineral interests, oil and
gas lease interests and oil and gas midstream gathering and
transport agreements.
In addition, for agreements related to onshore mineral
interests, courts generally apply state law to determine the
proper characterization of the interest in the mineral or other
natural resource.17 Not all states consider agreements governing mining or gathering, processing and transporting natural
resources as true leases and/or executory contracts.18
15 If the lease is considered a “rental agreement to use real property,” then, even if rejection is granted, the lessee may stay in possession of the lease pursuant to the protections afforded lessees under
11 U.S.C. § 365(h)(1)(A)(ii).
16 See, e.g., In re The Great Atlantic & Pacific Tea Co., 544 B.R. 43, 48-49 (Bankr. S.D.N.Y. 2016). See also
11 U.S.C. § 365(a).
17 See, e.g., In re Sandridge Energy Inc., Case No. 16-32488, Adv. No. 16-3223, 2018 WL 889357, at *9
(Bankr. S.D. Tex. Feb. 5, 2018).
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ankruptcies prompted by sexual-assault claims
have proliferated following the implementation
of “reviver” statutes extending statutes of limitations, “Me Too,” and now a pandemic. In the past
18 months, there have been bankruptcy filings from
the Boy Scouts (February 2020), USA Gymnastics
(December 2018) and multiple Catholic dioceses,
including the Dioceses of Rochester (September 2019),
Harrisburg (February 2020), Buffalo (February 2020),
New Orleans (May 2020), St. Cloud (June 2020) and
Syracuse (June 2020). As succinctly explained by
Bishop Douglas Lucia of the Diocese of Syracuse, the
decision to file for bankruptcy was due to “the financial impact of the Child Victims Act and the economic
downturn of COVID-19.”1 These cases present unique
challenges to debtors, claimants and insurers because
bankruptcy courts are ill-equipped to handle such
mass tort claims, and they lack jurisdiction to directly
address the underlying personal-injury claims.
Because bankruptcy court is, at best, an imperfect forum to litigate complicated tort and insurance
claims, courts and debtors have pushed early and
hard for mandatory mediation. This has resulted in
protracted multi-year mediations and millions of dollars in unnecessary bankruptcy costs. In their rush to
mediation, however, the parties have lost the opportunity to explore the merits and value of the victims’
claims, and insurers have been deprived of an opportunity to explore significant defenses to coverage.
Although there is no one-size-fits-all solution to these
complicated matters, in many cases delaying the rush
to mediation and instead allowing a more fulsome
discovery process would help the parties gauge the
liability and damages associated with the claims,
and simultaneously allow mediation discussions to
take place in the context of a more developed record.
While many debtors may prefer less disclosure, full
transparency would provide greater justice to the parties and likely save costs in the long run.
Abuse-driven bankruptcies share some unique characteristics. The first set of complications arises out of the
1 “Roman Catholic Diocese of Syracuse Files for Chapter 11 Bankruptcy,” CNY Central
(June 19, 2020), available at cnycentral.com/news/local/roman-catholic-diocese-ofsyracuse-files-for-chapter-11-bankruptcy (unless otherwise specified, all links in this
article were last visited on Aug. 25, 2020.).
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Bankruptcy Code structure. The Code has no specialized provision to address sexual-abuse claims. Unlike
in the case of asbestos,2 there is no express bankruptcy
power for the resolution of abuse claims. Moreover, 28
U.S.C. § 157 limits the bankruptcy court’s jurisdiction
to decide the underlying personal-injury claims on an
individual basis. The provisions of § 157(b)(5) authorize the district court in which the bankruptcy is pending
to try personal-injury or wrongful-death cases against
the debtor. In practice, few, if any, district courts want
to sign on to try hundreds of sexual-abuse cases. As a
result, this provision is not exercised, leaving bankruptcy courts with no meaningful way to try personal-injury
claims. The bankruptcy courts’ options are to encourage
settlement or pass the claims back into the tort system
through lifting the stay or as part of a plan. The debtors tend not to want to litigate the claims, regardless of
whether it could be done efficiently. Instead, the debtors in these cases want the litigation (including disclosures concerning their conduct) to end. To do this, they
typically seek a settlement that includes easy-to-satisfy
claims procedures. In turn, the debtors — along with
settling third parties and insurers — typically seek
injunctive relief barring future claims. The bankruptcy
courts generally have approved this process, but have
been reluctant to approve any plan that does not meet
or exceed the standards for third-party injunctions set
out in § 524(g), including a super-majority vote of the
claimants.
The second set of complications derives from the
fact that debtors in these cases are typically charitable
or religious organizations. Because nonprofit enterprises frequently depend on donations for revenue, their
finances are often highly irregular and depend on the
enterprise’s reputation. An abuse scandal or an economic downturn can significantly stifle a nonprofit’s
income and strain existing assets. These factors create a dynamic where the debtors believe that only a
consensual or near-consensual plan will provide the
relief being sought, but place financial constraints
on the debtor’s ability to fund the bankruptcy process. In these circumstances, the debtors and claimants are heavily incentivized to reach a resolution to
fund claims through insurance and an agreement upon
an injunction to be issued pursuant to § 105 of the
Bankruptcy Code.
2 11 U.S.C. § 524(g).

continued on page 65

ABI Journal

Get the CLE you need — when
and where you need it — with
eLearning from ABI.
These recorded live sessions are
just some of the topics that can
propel your practice forward:
• The Small Business Reorganization Act of 2019
• Bankruptcy Mediation in Consumer Cases
• Virtually Effective: Conducting Professional
and Persuasive Hearings on Remote Platforms

elearning.abi.org

Practice & Procedure
By Amir Shachmurove

Creditors, Beware: Does a Trustee
Qualify as a “Party-in-Interest”?
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n article, a section and a rule dictate the
standing of a party to challenge the dischargeability of a debt under § 523(a)(2),
(4) or (6) of the Bankruptcy Code.1 Article III of
the U.S. Constitution sets that one unavoidable
minimum. 2 Section 523( c)( 1) entitles a “creditor to whom such debt is owed” to sue the estate.3
In addition, Rule 4007(c) of the Federal Rules of
Bankruptcy Procedure establishes a deadline for
the commencement of all such attempts — 60 days
after the date set for the first creditors meeting —
that only “a party-in-interest” may ask a bankruptcy
court to extend.4
For more than three decades, the absence of a
definition or an example of a party-in-interest in
Rule 4007(c) has generated a persistent judicial
divide over whether a chapter 7 trustee can qualify. One circuit court rejected such an interpretation in 1986; another held the opposite 10 years
later. In the time since this breach opened, no
other appellate court has spoken, and bankruptcy
courts have squabbled over the merits of these
conflicting approaches.
As a steady parade of opinions hint, this amorphous jurisprudence has ensnared many unwary
creditors. In case after case, trustees routinely file
motions seeking to extend the deadlines to object
both to a debtor’s discharge under § 727 and to
challenge the dischargeability of certain debts
under § 523.5 Naturally, plenty of creditors with
debts possibly encompassed by § 523( a)( 2), (4)
or (6) decline to docket an independent extension
request in these situations, especially once a court
has granted the trustee’s own motion.6 Where binding precedent holds a trustee to be a party-in-interest, or an unbound trial court favors this construction, the creditor can safely ignore Rule 4007(c)’s
original deadline.
Where the opposite holds true, however, this
same choice threatens ruin.7 Because the trustee
never had the authority to make such an application
1 See Century Indem. Co. v. Congoleum Corp. (In re Congoleum Corp.), 426 F.3d 675, 68586 (3d Cir. 2005) (as to standing required in bankruptcy field).
2 Warth v. Seldin, 422 U.S. 490, 517-18 (1975).
3 11 U.S.C. § 523(c)(1). Nonetheless, either a “debtor or any creditor” may file a dischargeability complaint. Fed. R. Bankr. P. 4007(a), (c).
4 Fed. R. Bankr. P. 4007(c).
5 See Cyrnek v. Oliva (In re Oliva), 591 B.R. 328, 331 (Bankr. N.D. Ill. 2018) (thusly characterizing such motion).
6 See, e.g., id.; Ruben v. Harper (In re Harper), 194 B.R. 388, 391-92 (Bankr. D.S.C. 1996).
7 See Merrill, Lynch, Pierce, Fenner & Smith Inc. v. Tatum (In re Tatum), 60 B.R. 335, 33738 (Bankr. D. Colo. 1986) (dismissing complaint as untimely); In re Lagrotteria, 42 B.R.
867, 870-71 (Bankr. N.D. Ill. 1984) (same).
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on the creditor’s behalf, that party’s countdown to
object was never stopped, and the period to have
done so may have already run.8 It is a danger that
too many have only belatedly recognized.9

Background

Standing: Bankruptcy Edition
The existence and extent of a party’s right to
participate in a bankruptcy case or proceeding or
a certain motion’s resolution (i.e., their standing)
must be determined by reference to the Constitution,
Bankruptcy Code and Bankruptcy Rules. 10 For
purposes of the Constitution, a person’s standing
comes from an injury that is “concrete,” “distinct
and palpable,” and “actual or imminent.”11 Any such
“injury in fact” must also be “fairly ... trace[able] to
the challenged action” and “likely to be redressed
by a favorable decision.”12 In numerous sections,
the Code bequeaths standing to debtors, creditors,
the U.S. Trustee, or parties-in-interest.13 The Rules
utilize the same categories, including a “party-ininterest.”14 Notably, the trustee does appear as one
example of such a person, but only in two chapter 11 sections.15
Over time, case law has sketched the contours of
this omnipresent “party-in-interest” criterion. As an
overwhelming majority of this nation’s courts have
agreed, a “party-in-interest” is any constituency
that (1) possesses a practical stake or actual pecuniary interest in or (2) might be tangibly affected
by a pending case, matter or motion.16 This flexible definition renders standing under Article III
and bankruptcy law’s “party-in-interest” provisions
“effectively co-extensive.”17 At the same time, this
term’s pliability means that an entity that is a partyin-interest under one provision might lack the stake
and injury to qualify as such under another.18
8 See In re Alton, 837 F.2d 457, 459 (11th Cir. 1988) (“[A]ny motion to extend the time period for filing a dischargeability complaint must be made before the running of that period.”).
9 Cf., Palmer v. Hayden (In re Hayden), 246 B.R. 795, 800 (Bankr. D.S.C. 1999) (excusing
creditor’s failure to comply).
10 Warth, 422 U.S. at 498; Ass’n of Data Processing Serv. Orgs. v. Camp, 397 U.S. 150, 154
(1970); United States v. 31,000 in U.S. Currency, 872 F.3d 342, 349-50 (6th Cir. 2017).
11 Whitmore v. Arkansas, 495 U.S. 149, 155 (1990).
12 Id.
13 11 U.S.C. §§ 105(a), 307, 1109(b), 1121(c), 1307(c).
14 Fed. R. Bankr. P. 4007(c).
15 11 U.S.C. §§ 1109(b), 1121(c).
16 See, e.g., In re Global Indus. Techs. Inc., 645 F.3d 201, 210-11 (3d Cir. 2011);
S. Boulevard Inc. v. Marin Paint Stores (In re Martin Paint Stores), 207 B.R. 57, 61
(S.D.N.Y. 1997).
17 In re Global Indus. Techs. Inc., 645 F.3d 211.
18 Cf., In re River Bend-Oxford Assocs., 114 B.R. 111, 116 (Bankr. D. Md. 1990) (as to
§ 1109(b)’s party-in-interest standard).
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Chapter 7: Discharge and Dischargeability
A discharge might be limited or denied in a chapter 7 case
under § 523 or 727.19 As stated in § 727(c)(1), the trustee, a
creditor or the U.S. Trustee may object to a debtor’s discharge
as to all debts for any reason listed in § 727(a).20 Rule 4004
ordains the procedures for making such a protest.21 Unlike
§ 727, § 523 details which specific debts may be excepted from a debtor’s otherwise comprehensive discharge. 22
Mirroring Rule 4004, Rule 4007 stipulates how a creditor or
debtor may go about exercising its rights, if any, under § 523.23
Only the exceptions codified in § 523(a)(2), (4) or (6)
require a creditor’s affirmative action to ensure their postbankruptcy survival.24 Except as to certain government agencies,25 § 523(c)(1) prescribes these necessary steps:26 (1) the
creditor must “request” judicial review of any one exception’s applicability to their particular debt,27 and (2) the bankruptcy court must rule “after notice and a hearing.”28
Rule 4007( c) supplements § 523( c). According to
this provision, a § 523(c) complaint must be filed within
60 days “after the first date set for the meeting of creditors” in a chapter 7 case. 29 Rule 4007( c) allows for this

deadline’s postponement solely where (1) notice and a
hearing opportunity has been provided, (2) good cause
exists, and (3) a party-in-interest has so requested before
its expiration.30

A Chaotic Jurisprudence

The absence of any illuminating detail in Rule 4007(c) as
to who or what is or can be a party-in-interest has prompted
much discussion over what person, natural or artificial, fits.
Most lawyers and judges regard any creditor holding and any
debtor obligated to pay a potential claim covered by § 523(c)
as eligible.31 Whether a trustee passes muster, however, has
yielded no broad consensus.
Dueling Circuits
In In re Farmer, 32 the U.S. Court of Appeals for the
Fourth Circuit answered “no.” 33 Farmer first dismissed
the significance of “the nearly identical language ...
in Rules 4004 and 4007.” 34 As it explained, the text of
Rule 4004(b) limits § 727’s operation.35 Rule 4004(b)(1)
enables “any party-in-interest” to seek an extension, but

19 11 U.S.C. §§ 523, 727.
20 11 U.S.C. § 727(c)(1).
21 Fed. R. Bankr. P. 1009, 2007, 3007, 4004, 4007.
22 11 U.S.C. § 523(a).
23 Fed. R. Bankr. P. 4007(a)-(b).
24 11 U.S.C. § 523(a)(1)-(2), (4)-(6).
25 11 U.S.C. § 523(c)(2).
26 11 U.S.C. § 523(c)(1).
27 Id.
28 Id.
29 Fed. R. Bankr. P. 4007(c).

30 Id.
31 See, e.g., Premier Capital LLC v. Gavin (In re Gavin), 319 B.R. 27, 31 (B.A.P. 1st Cir. 2004); Gelber v.
Jensen-Ames (In re Jensen-Ames), Nos. 10-bk-14185, 10-ap-01684, 2011 Bankr. LEXIS 1207, at *1113 (Bankr. W.D. Wash. March 29, 2011).
32 786 F.2d 618 (4th Cir. 1986).
33 Id. at 620-21.
34 Id. at 620.
35 Id.

continued on page 69
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ven in the best of times, the valuation of a
company involved in a bankruptcy can present its own set of challenges. In the current
environment, those challenges have been magnified.
COVID-19 has fundamentally altered the social,
financial and economic fabric of our society. Stayat-home orders, social distancing, high unemployment, remote business operations, civil disorder,
urban flight and the classification of essential vs.
non-essential businesses has impacted different sectors of the economy in material and disparate ways.
As one might expect, these changes have also affected the way that business valuations are conducted.
The income and market approaches are business-valuation approaches that are often used in
bankruptcy matters to determine solvency/insolvency and plan feasibility. Given the current
environment, the mechanical application of these
approaches might produce indications of value
that lack credibility and reliability. This article
will address valuation issues associated with the
current environment and provide suggested modifications to the traditional application of businessvaluation approaches.

Income Approach

The income approach is based on projections of
financial performance and the cost of capital of a
subject company. From these projections, estimates
of expected cash flows are developed and converted
into an indication of value using a discount rate based
on an appropriate cost of capital. One of the primary
components of the income approach is the projected
financial performance of the subject company.
Projected Financial Performance
When preparing the projections for the subject
company, an assessment should be made to determine whether the current environment conditions
will impact the subject company on a temporary or
more permanent basis. If temporary, the following
issues should be addressed in the analysis:
• the length of time of the temporary period and
the cash-flow requirements for the subject company to return to normalized financial and operational performance;
• new cost structure of the business during the
temporary period related to regulatory issues,
financial performance and operational changes;

• temporary cash-flow impact of existing obligations, government loans, stimulus payments,
the Payroll Protection Plan, debtor-in-possession financing, cash infusions and other forms
of support; and
• the impact of depreciation, capital expenditures and incremental working capital on the
projected cash-flow performance during the
temporary period.
If the impact on the subject company is more
permanent in nature, the projections should still
reflect these aforementioned issues. However, the
analysis should also reflect the reality that there
will be no return to normalized business operations.
When this is the case, the “new normal” conditions
are projected to continue for the foreseeable future.
In addition to these issues, the current environment has created significant new challenges that
must be addressed when estimating the discount rate
used in the income approach. The discount rate can
have a material impact on a company’s valuation.
The Discount Rate
The discount rate is calculated based on the
estimated costs of debt and equity capital for the
subject company. The cost of equity capital is
typically calculated by adding the market yield of
U.S. Treasury securities to an equity risk premium
derived from publicly traded companies. This calculation can become problematic when a “flight to
quality” increases the demand for Treasuries during uncertain times. This increased demand can
increase the price of Treasuries, which lowers their
respective market yields. If an expert mechanically
incorporates these lower Treasury market yields
into a cost-of-equity-capital analysis in the current
environment, the result can be a lower discount rate.
This lower discount rate can imply that a company
is less risky (and more valuable) than it was prior to
the current environment.
When conducting valuations, experts should
consider whether the current Treasury yield is the
proper rate to use in the calculation of the cost of
equity capital. It might be more appropriate to use a
“normalized” or expected long-term Treasury yield
if the valuation date occurs after mid-February 2020.
Yields on corporate debt are also changing due
to the flight to quality. Accordingly, debt balances
continued on page 61
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Opens Up Avenues to Capital

I
Walter Popiel
Conway MacKenzie
Detroit

n the midst of a global pandemic, it has never
been more important for companies of all sizes
to access new and creative forms of capital.
Often, a multinational’s most profitable and critical manufacturing facilities are located in Mexico,
yet in the U.S., it has traditionally proven difficult
(if not impossible) for such corporations to obtain
adequate borrowing capacity for these assets. While
funding growth in Mexico through a mixture of
local and foreign debt is one thing, relying on these
operations for funding working-capital needs elsewhere has been virtually unthinkable.
However, the reality is that while such access
to capital is possible, it takes a particular finesse, a
knowledge of the banking world, foreign geopolitical landscape and connections to a network of localyet-sophisticated members of the banking community. Above all else, it requires having an open mind
to the possibilities and thinking outside the box in
order to make things happen. Many companies are
surprised to learn of the financing opportunities
through the Mexican banking structure.
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A U.S.-based multinational auto supplier was
seeking traditional financial advisory work. The
client faced significant seasonality troughs not easily solved through traditional asset-based lending
(ABL) facilities. In addition, facing certain maturities elsewhere in the debt stack, their board wrestled
with various financing packages, none of which were
ideal for their circumstances. The company’s existing lenders and other U.S. banks were largely unable

to satisfy the company’s requests, as the need was
being driven by support for cross-border operations.
In fact, as it related to foreign assets, the existing
lenders were only willing to support less than half of
the client’s objective. Undeterred, that is when the company began to focus on its Mexican assets to potentially
unlock value. The client’s significant and most profitable operations were located in Mexico. The assets were
largely unencumbered, and strong local banking relationships led its counsel to believe that a path through
Mexican financing sources would yield superior results.
There were several unique challenges as the
quest to find capital began, including uncertainty
around a shifting global tariff environment, negotiations around the USMCA, and the fact that Mexico
had advanced into a new phase having just elected a
new administration, which would play a pivotal role
in the ability to secure funding.

Solutions

The company pursued a three-part strategy to
maximize the capacity of the facility while trying
to manage its costs. The first was traditional: A nonrecourse factoring arrangement from an international
non-bank financial institution offered market pricing.
The second piece, while fairly standard in the U.S.,
is often not considered feasible in Mexico: a recourse
factoring facility from an international banking group
with substantial retail and corporate holdings in
Mexico, which effectively acted as a traditional ABL
facility. This allowed for secured draws based on the
collateral value, because it was backed up with a guarantee, thus allowing for a certain level of flexibility.

Waterfall of Repayment
First

Certain creditors with claims against the estate, which include wages for the two years preceding the debtor’s
insolvency declaration, debts incurred by the debtor to manage the estate, and debts incurred to attend to
the regular expenses for the protection of the properties of the estate, including their repair, preservation and
management, and/or debts resulting from judicial or extrajudicial proceedings in benefit of the estate.

Second

Liabilities and obligations of the estate of the insolvent debtor (e.g., management costs, fees and expenses
incurred after the insolvency judgment).

Third

Litigation costs and expenses and fees and expenses of the inspector, the mediator and any appointed receivers.

Fourth

Secured creditors (including the costs and expenses relating to foreclosure and the enforcement of their respective
rights), but only to the extent of the value of their respective security.

Fifth

Other labor claims and tax claims.

Sixth

Other creditors that qualify as “privileged” under Mexican commercial law (e.g., creditors that are entitled to retain
an asset until payment is made), but only to the extent of the value of the respective privilege.

Seventh

Unsecured creditors.
ABI Journal

The third component of the financing agreement was a
term loan that was provided by a Mexican economic-development bank. This was really the linchpin that allowed the
company to generate liquidity for global working capital. It
was a pleasant surprise, as the loan package provided less
expensive capital than other more traditional sources within
the client’s existing structure.
This Mexican banking alternative accomplished the
goals and did so in a price-competitive way. If not for this
approach, the types of more traditional financing available
were either equity-like in returns or required Term B-type
financing. But rest assured, pursuing a substantial financing
package in Mexico is not for the faint of heart.
While obtaining financing in Mexico might not be the
same as in other Western nations, one should not be so quick
to dismiss a strategy that can prove to be both cost-effective
and friendly to their own bank groups that cannot otherwise
provide liquidity for valuable assets. Corporate borrowers
should be aware of certain particulars when looking to Mexico
as a source of capital: the current political and economic climate, issues relating to Mexican banking regulations, products
generally available to corporate borrowers in Mexico, and the
financial players in each one of the product categories.

Mexico’s Lending Environment

Financial reform has had significant and positive effects
on Mexican banks. Secured lending is now regulated, and
borrowers are able to benefit from lower costs, better service and a greater variety of credit facilities. Traditional and
alternative-lending markets have continued to expand and
diversify, especially within financial technology (Fintech),
which has seen rapid expansion in peer-to-peer lending and
crowdfunding platforms. In addition, microfinance lenders
have significantly expanded their growth in rural areas, and
90 percent of Mexico now has access to microfinancing.
Mexico’s liquidity regulations are now in line with
standards issued by the Banking Oversight Committee of
Basel (also known as “Basilea III”). These regulations seek
to ensure that commercial lenders have a greater ability to
meet their obligations by requiring commercial banks to hold
additional unrestricted liquid assets with high credit quality, which has promoted stability and proper oversight of the
Mexican financial system.

Underwriting Considerations

There are several items that Mexican lenders consider
when underwriting a secured loan: due diligence of the security, the type of security interest, default interest, foreign
currency and order of priority in insolvency. Similar to U.S.
banks, lenders perform due diligence on assets offered as collateral. In the case of real estate collateral, lenders review the
property’s status at the local Public Registry of Property (there
is no national registry) to confirm ownership and liens. If the
property is movable (e.g., machinery and equipment (M&E)),
a lender will review the Sole Registry of Movable Property to
verify whether the asset is encumbered in any way.
The most common types of security interest that lenders require in Mexico are pledges, mortgages and guarantee
trusts. A pledge can be granted over movable assets such
ABI Journal

as M&E, accounts receivable, future profits from real property, etc. This pledge can be commercial or without transfer
of possession. For a commercial pledge to be perfected, the
pledged asset must be delivered physically, virtually or legally to the beneficiary of the pledge or, in the case of M&E, to
a depositary appointed by both parties.
A pledge without transfer of possession does not require
the delivery of the pledged assets. It is executed in writing, and
in most cases is ratified before a notary public and recorded
in the electronic database of the Sole Registry of Movable
Property. Under the Mexican Insolvency and Bankruptcy Law
(Ley de Concursos Mercantiles), the obligations of an insolvent debtor are paid in a predetermined manner (see exhibit).
Pursuing financing in Mexico for this particular global
corporation proved the correct course of action and time well
spent. Indeed, the financing goal was exceeded three-fold.
In this case, the process took 13 months due to the change
in Mexican administrations having impacted the approval
process at the development bank. Going forward, this process will likely take less time — perhaps six to nine months.
If you are seeking additional sources of financing and have
otherwise underutilized collateral in Mexico, you may have
more options than you realize. abi
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became board certified in business bankruptcy law in 1992 by the Texas Board of Legal
Specialization, and certified in 1994 by the
American Board of Specialization (ABC). As a
younger attorney, it was a way to stand out from
my peers. Congress recognized the benefit of
board certification when it stated that courts should
consider “with respect to a professional person,
whether the person is board certified or otherwise
has demonstrated skill and experience in the bankruptcy field.”1
In conducting the lodestar analysis, board certification is a way to establish that the attorney
has “demonstrated skill and experience in the
bankruptcy field.” This was spelled out in a recent
decision from the U.S. Bankruptcy Court for the
District of Nevada:
The considerations reflected in
Sections 330(a)(3)(A, B, D and E) are consistent with the “lodestar” method utilized in
determining other attorney’s fee awards in
both bankruptcy and non-bankruptcy cases.
That method typically bases an award on
a reasonable number of hours charged at a
reasonable hourly rate. (citation omitted)....
Sections 330(a)(3)(B and E) focus on the
hourly rate charged by the professional, taking into account the professional’s qualifications, skills and experience....
Thus, in Section 330, Congress provided
specific guidance for the reasonableness
of compensation awarded to professionals who provide services to a bankruptcy
estate. Although much discretion is still
afforded to bankruptcy courts in awarding fees under Section 330, the task is not
relegated simply to the gut instinct of the
bankruptcy judge.2
The ABC is the only national certification
program for bankruptcy attorneys. Founded in
1992, it is sponsored by ABI and the Commercial
Law League of America. 3 Thirty-four sitting
judges were certified by the ABC before taking
the bench.4
In order to be certified, a person must have been
licensed for at least five years, presently be licensed
in at least one state, demonstrate good character,
demonstrate substantial involvement in the field,
1 11 U.S.C. § 330(a)(3)(E).
2 In re Hartland MMI LLC, 2018 Bankr. LEXIS 3866 (Bankr. D. Nev. 2018).
3 “History,” ABC, available at abcworld.org/history (unless otherwise specified, all links in
this article were last visited on Sept. 1, 2020).
4 “Certified Judges,” ABC, available at abcworld.org/certified-judges.
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have completed at least 60 hours of continuing legal
education (CLE) in the field in the prior 36 months,
submit nine recommendations and pass an exam.5
To meet the substantial-involvement standard, an
applicant must have devoted 30 percent of his/her
time and at least 400 hours during each of the three
previous years. He/she must also demonstrate participation in at least 30 adversary proceedings or
contested matters, no more than five of which can
be in the same area.6

Benefits of Certification

Several judges have recognized the benefits
of the ABC program. One judge said, “The ABC
examinations are comprehensive and well regarded in the bankruptcy legal community and are
recognized by the Florida Bar.” 7 At the suggestion of attorneys who had failed to perform well,
he allowed them to file cases again once they had
passed the ABC exam. Another judge stated:
The Court fully recognizes that the process
of obtaining certification is quite extensive
and that maintaining certification requires
significant continuing education.... The
Court agrees with those who have suggested that attorneys who are certified
are entitled to a higher rate when they use
those skills.8
Similarly, in a chapter 11 case, the court justified a higher rate than other attorneys based on
board certification:
The highest rate was charged by Lawrence
R. Ahern, III, whose effective hourly rate
is $336.46 an hour. His actual hourly rate
is $475 an hour. Mr. Ahern is a certified
bankruptcy specialist with [more than]
40 years of bankruptcy experience. His
effective rate is higher than that of other
professionals retained in this case but the
court may take this certification into consideration in determining the appropriateness of his rate.9
There are a few courts that have quantified
what board certification is worth. Unfortunately,
these are mostly consumer cases, where the rates
are low to begin with. In the U.S. Bankruptcy
5
6
7
8

“Rules and Regulations,” ABC (last amended Dec. 8, 2018), available at abcworld.org/rules.
Id.
In re Moon Thai & Japanese Inc., 448 B.R. 576, 590 (Bankr. S.D. Fla. 2011).
In re Sharp, 367 B.R. 582, 585 (Bankr. E.D. Mich. 2007), aff’d, 2007 U.S. Dist. LEXIS
80468 (E.D. Mich. 2007).
9 In re McKenzie, 494 B.R. 329, 332 (Bankr. E.D. Tenn. 2013). Please note that Mr.
Ahern, a partner with Brown & Ahern in Nashville, Tenn., has been an ABI member
since 1987.
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Court for the Western District of Michigan, the chief judge
keeps a list of attorneys certified by the ABC. 10 There are
three tiers of “no look”11 fees allowed in chapter 13 cases.
The lowest tier is for attorneys who are not certified and
have not completed recent CLE. The middle tier is for attorneys who have completed CLE but are not board certified.
The highest tier is for attorneys who are board certified.
The no-look fee for a board-certified chapter 13 lawyer was
$900 above the lowest rate, a premium of 37.5 percent. For
attorneys billing hourly, the premium was $45 per hour, an
increase of 25 percent.12
In another chapter 13 case, the board-certified attorney
was given a boost of $25 per hour in his rate, an increase of
about 10 percent.13 However, the court granted the attorney
just $265 per hour and refused his requested rate of $320 per
hour, a decision that was affirmed by the district court.
In a third chapter 13 case, the court refused to give a
board-certified attorney his usual rate for a chapter 11 case
in a simple chapter 13 proceeding.14 The court’s reasoning
was that simple cases merited a lower rate than harder cases.
While the difference in the case was between $250 per hour
and $200 per hour (either of which is quite low), it reflected
a discount of 25 percent for handling a simple case.
Board certification is also a factor that courts have discussed in describing the qualifications of an expert witness.15 Sometimes, board certification can have negative
impacts on non-certified attorneys. In one complex chapter 11 case, the highly experienced board-certified local
counsel billed at $370 per hour and $430 per hour, respectively. The lead counsel was billing its 0-6-year associates
at a rate of $355 to $655 per hour.16 The lead counsel was
assigning teams of associates to projects that could have
been accomplished by one of the local counsel at the same
or a lower rate. The clearly offended judge reduced the lead
firm’s fees by 75 percent.17
10 In re Rogers, 500 B.R. 537 (Bankr. W.D. Mich. 2013).
11 This is a fee that is presumed to be reasonable without the need to file a formal fee application.
12 In re Rogers, supra at 543. In a different case, the court raised the district’s no-look fee at the request of
a board-certified attorney. In re Fox, 2016 Bankr. LEXIS 4260 (Bankr. E.D. Okla. 2016).
13 In re Sharp, supra.
14 In re Romero, 2010 Bankr. LEXIS 790 (Bankr. D.N.M. 2010).
15 In re Tapang, 540 B.R. 701 (Bankr. N.D. Cal. 2015).
16 In re Latshaw Drilling LLC, 481 B.R. 765 (Bankr. N.D. Okla. 2012).
17 Id. This case was in 2012, so the rates for both the local counsel and the young associates are likely
higher today. In one case in which the author is involved, a firm is charging $500 an hour for firstyear associates.

In a less dramatic example, both a board-certified attorney and his associates charged $225 per hour. The court
rejected the argument that the work performed by the associates should be compensated at a lower rate than the boardcertified attorney.18

High Expectations

Board certification does carry with it higher expectations. As retired Judge Jeff Bohm of the U.S. Bankruptcy
Court for the Southern District of Texas stated, “because he
is board certified he is to be held to a higher standard.”19 In
the specific case, a trustee employed his own firm as counsel,
then billed the estate for tasks that constituted trustee functions, resulting in significant cuts to both the legal fees and
trustee’s commissions charged, as well as an admonition in a
separate opinion that the court would only approve a trustee
hiring his own firm if he could demonstrate that no other firm
could do the work.20
In another case, a debtor attempted to blame his boardcertified attorney for deficiencies that led to a denial of his
discharge.21 The attorney testified to his own sloppiness in
what he described as the most difficult case that he had ever
handled. However, the court stated that “he cannot now avoid
the consequences of the acts or omissions of his freely selected attorney.”22 The attorney’s name was mentioned 258 times
in the 81-page opinion.

Is It Worth It?

Given the unfortunate attention paid to board-certified
attorneys who did not perform well, is it still worth it to
earn the distinction? My personal answer is “yes.” Poor
performance will be critiqued regardless of whether an
attorney is board certified. However, certification will help
an attorney acquire the expertise and experience needed to
practice at a high level.
While some of the hourly rates discussed in this article
seem comically low, there are some very high rates being
18 In re Garcia, 2020 Bankr. LEXIS 1270 (Bankr. D.P.R. 2020).
19 In re King, 559 B.R. 158, 172 (Bankr. S.D. Tex. 2016).
20 In re King, 546 B.R. 682 (Bankr. S.D. Tex. 2016).
21 Abbey v. Retz (In re Retz), 438 B.R. 237 (Bankr. D. Mont. 2007).
22 Id. at 302.
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Insolvency 2 0 2 0
Is Virtually Fabulous!

The Insolvency 2020: Restructuring, Insolvency & Distressed Debt Virtual Summit kicked off on September 16 with
a major online networking ceremony. Hundreds of enthusiastic participants attended the welcome event, which featured
remarks from representatives from some of the 16 host organizations — you can see their logos listed below — as well
as an engaging conversation with Bankruptcy Judges Christopher Alston (W.D. Wash.), ABI President Barbara Houser
(N.D. Tex.) and Laurel Isicoff (S.D. Fla.). ABI played an integral role, both in partnering with the other organizations and
in organizing and staging the Summit.
This virtual event differs from many other online conferences that
have sprouted in the wake of the 2020 pandemic. In addition to the
many incisive presentations — which have already featured such
luminaries as Hon. Christopher Sontchi (D. Del.), Michael Bernstein
(Arnold & Porter Kaye Scholer) and Richardo Kilpatrick (Kilpatrick
& Associates, P.C.) talking about subjects as varied as force majeure,
mass torts and the problems facing official creditors’ committees —
there are unique opportunities to network, both one-on-one and in
small group settings. Many participants have already signed up to take
part in the fun “wellness” competitions, running virtual marathons
or cycling during the duration of the Summit or doing yoga, and
some have sampled some of the many other optional offerings, such ABI Executive Director Amy A. Quackenboss welcomed more than
700 bankruptcy and insolvency professionals to Insolvency 2020 at
as entertaining barista or mixology demos.
the Opening Networking Event on September 16.

Insolvency 2020 continues through October 27, and it is literally never too late to register: Your registration gets you access
to the entire 50+ hours of content, and those recorded links will stay active for a significant period of time even after the
Summit ends. But the real value lies in participating in person. As the first weeks of Insolvency 2020 have demonstrated,
there is a tremendous benefit in making the kinds of person-to-person connections that have been missing for much of
the year. This event offers those opportunities on myriad levels.
The Summit would not have been possible without the incredible support and generous contributions made by our
many sponsors, to whom we extend our sincere thanks. Please take a moment to look through the sponsor listings
on the next few pages, and — if you haven’t already — jump into Insolvency 2020 in October by registering today at
Insolvency2020.com!

Insolvency 2020 Hosting Organizations

For the full list of individual contributions made in the planning of this summit, please visit Insolvency2020.com.

Insolvency 2 0 2 0

would not have been possible without the generous
financial support of the following firms:
Premier Sponsors

Keynote Sponsors

Networking Event Sponsors

General Sponsors

Exhibitors

To become part of this ground-breaking six-week program, visit Insolvency2020.com.

Insolvency 2 0 2 0

Restructuring, Insolvency &
Distressed Debt Virtual Summit
To learn more, go to Insolvency2020.com.

DIRECTORY OF EXHIBITORS
AND SPONSORS
ATTORNEYS/COUNSEL
BakerHostetler
1050 Connecticut Ave. NW, Suite 1100
Washington, DC 20036
Don Workman, Partner
dworkman@bakerlaw.com • (202) 861-1602
www.bakerlaw.com
BakerHostetler offers creativity in representations while
staying attuned to cost sensitivities. Our focus covers the full
spectrum of issues that arise in distressed situations in large
and middle-market commercial bankruptcy cases. We will
help with your business workout, complex reorganization
and bankruptcy proceeding needs, and ABCs. We are backed
by attorneys nationwide who specialize in areas such as litigation, health care, tax and employment, just to name a few.
You can count on us for complete insolvency cases, both
nationally and globally as we have done as court-appointed
counsel to Irving H. Picard, SIPA trustee for the liquidation
of Bernard L. Madoff Investment Securities LLC.
Bernstein-Burkley, P.C.
707 Grant St., Suite 2200, Gulf Tower
Pittsburgh, PA 15219
Megan McLachlan, Marketing Manager
mmclachlan@bernsteinlaw.com • (412) 456-8114
www.bernsteinlaw.com
For more than 50 years, Bernstein-Burkley, P.C. has cultivated a reputation for excellence in the Pittsburgh business
community, as well as nationwide, creating partnerships
that provide clients with peace of mind through expert
advice and zealous representation. Bernstein-Burkley,
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P.C. concentrates in bankruptcy and restructuring, creditors’ rights, business law, litigation, real estate, and oil
and gas, and has offices in Pittsburgh, Cleveland and
Wheeling, W.Va. The law firm has more board-certified
bankruptcy and creditors’ rights attorneys in Pennsylvania
than any other law firm, and co-managing partner Kirk
Burkley currently serves as president of the American
Board of Certification.
Cravath, Swaine & Moore LLP
825 Eighth Ave.
New York, NY 10019
Paul H. Zumbro, Partner and Head, Financial
Restructuring and Reorganization Practice
pzumbro@cravath.com • (212) 474-1036
www.cravath.com
Cravath, Swaine & Moore LLP has been active in restructuring since its early days, pioneering the reorganization of
the railroad industry and continuing to represent clients in
restructuring transactions marking pivotal moments in history. The firm has substantial experience with reorganization, restructuring and bankruptcy matters, including debtor
and creditor-side engagements, debtor-in-possession and exit
financing; advising directors and boards; distressed M&A;
advising creditors’ groups; and bankruptcy litigation. Clients
benefit from Cravath’s role as strategic partner when faced
with issues triggered by financial distress or insolvency,
receiving complete representation from its restructuring
specialists and premier Finance, Board Advisory, M&A and
Litigation teams.

FisherBroyles, LLP
27100 Oakmead, #306
Perrysburg, OH 43551
Patricia B. Fugée, Chair, Bankruptcy and Restructuring
patricia.fugee@fisherbroyles.com • (419) 874-6859
www.fisherbroyles.com
Founded in 2002, FisherBroyles, LLP is the world’s first
and largest distributed, full-service law firm partnership.
Our hundreds of partners in 23 global offices are veterans
of the largest and most sophisticated law firms, corporate
departments and government agencies. We seek to cultivate the brightest legal minds and provide our clients
with exceptional service, tailored advice, and practical,
efficient solutions for their most complex transactions,
disputes and legal issues. Visit our website to learn more
about our firm’s unique approach and how we can best
meet your legal needs.
Frost Brown Todd LLC
3300 Great American Tower, 301 E. Fourth St.
Cincinnati, OH 45202
Doug Lutz, Member, Practice Group Leader
dlutz@fbtlaw.com • (513) 651-6724
www.frostbrowntodd.com
Frost Brown Todd LLC’s Bankruptcy and Restructuring
Team is national in scope. In the last five years, we have represented parties in insolvency matters in more than 25 states
across the U.S. and in significant overseas matters. We help
clients pursue the best strategy for complex restructuring and
insolvency scenarios, bringing to bear our broad-based experience in the fields of creditors’ rights, workouts, corporate
reorganizations and liquidations. We also develop practical
exit strategies by leveraging the firm’s strengths in related
service areas, such as international law, tax, securities, banking, insurance, environmental, real estate, labor, employment
law and litigation.
Gray Reed & McGraw LLP
1601 Elm St., Suite 4600
Dallas, TX 75201
Jason Brookner, Partner
jbrookner@grayreed.com • (469) 320-6132
www.grayreed.com
A full-service Texas law firm with offices in Dallas,
Houston and Waco, Gray Reed & McGraw LLP provides
legal services to companies ranging from start-ups to
Fortune 500 companies. Gray Reed’s bankruptcy attorneys
have significant experience representing clients in financial distress, workout, turnaround, restructuring, planning
and bankruptcy scenarios. The team was recognized in U.S.
News & World Report’s and The Best Lawyers in America’s
2020 “Best Law Firms” rankings. In addition, Gray Reed
attorneys assist clients with myriad legal issues, including
commercial litigation, corporate transactions, oil and gas,
tax law, real estate, construction, health care, employment
law and intellectual property.

Jenner & Block LLP
353 N. Clark
Chicago, IL 60654
Melissa M. Root, Partner
mroot@jenner.com • (312) 840-7255
www.jenner.com
Jenner & Block LLP’s Restructuring and Bankruptcy
Practice handles a wide range of high-profile corporate reorganizations and related litigation matters. We represent debtors in bankruptcy proceedings, out-of-court restructurings,
debt exchanges, “internal” reorganizations, and distressed
purchases and sales. We also represent trustees, examiners,
creditors’ committees, equity committees and retiree committees. We have a nationally recognized bankruptcy litigation practice, and have tried high-stakes adversary proceedings throughout the nation. Our partners include five Fellows
of the American College of Bankruptcy, two members of the
National Bankruptcy Conference (including its former chair),
two members of the International Insolvency Institute, and
faculty at law schools.
LAWCLERK
7251 Amigo St., Suite 220
Las Vegas, NV 89119
Mike Graner, Marketing Director
mgraner@lawclerk.legal • (702) 848-2482
www.lawclerk.legal
LAWCLERK is where attorneys go to hire freelance lawyers. We have a nationwide network of thousands of talented
freelance lawyers — called Lawclerks — who can help with
research, written documents, discovery or other project-based
work. The Lawclerks include former judicial clerks, stay-athome parents, former big-law attorneys, solo practitioners,
law professors and even retired attorneys! When you find
amazing Lawclerks, you can add them to your team so you
can work together on a regular basis. It’s like having your
own virtual law firm without the overhead expense of fulltime employees! Sign-up is free, and there are no monthly
fees; you only pay the flat-fee price you set when you post
work. LAWCLERK offers a flexible way to get the help you
need, when you need it!
McGuireWoods LLP
Gateway Plaza, 800 E. Canal St.
Richmond, VA 23219
Douglas M. Foley, Partner
dfoley@mcguirewoods.com • (804) 775-1193
www.mcguirewoods.com
McGuireWoods LLP has more than 1,000 lawyers in
24 offices. Our Restructuring and Insolvency Department
has 35 lawyers and represents senior lenders, debtors, unsecured creditors, fiduciaries, asset-buyers, and distressed-debt
investors in chapter 11 cases, out-of-court restructurings, and
complex commercial and financial litigation. The group combines the bench strength of an international full-service law
firm with the agility that is necessary for fast-paced insolvency transactions and litigation, including in such major
cases as Intelsat, J. Crew, LeClairRyan, Toys “R” Us, Circuit City, LandAmerica, AMF Bowling and US Airways.
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Pachulski Stang Ziehl & Jones LLP
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 91403
John Lucas, Partner
jlucas@pszjlaw.com • (415) 263-7000
www.pszjlaw.com
Pachulski Stang Ziehl & Jones LLP (PSZJ) is the nation’s
leading corporate restructuring boutique, with offices in Los
Angeles, San Francisco, Wilmington, Del., New York and
Costa Mesa, Calif. PSZJ attorneys are experienced in representing all major constituencies in bankruptcy proceedings
and out-of-court workouts, including debtors, committees,
trustees, bondholders, asset-purchasers and third-party plan
proponents. PSZJ also handles sophisticated business litigation and transactional matters as part of its renowned practice, and the firm is U.S. News & World Report’s 2020 “Law
Firm of the Year” in bankruptcy and reorganization law.
Polsinelli
222 Delaware Ave., Suite 1101
Wilmington, DE 19801
Christopher A. Ward, Chair, Bankruptcy and Restructuring
cward@polsinelli.com • (302) 252-0922
Twitter: @ChrisWard_DelBK
www.polsinelli.com
Polsinelli’s Bankruptcy and Restructuring Group is a nationally recognized practice that is part of an AmLaw 100 law firm
with more than 900 lawyers, 22 offices, and a national footprint with attorneys from Delaware and New York and across
the heartland to Los Angeles. The firm provides cost-efficient
legal services to its clients via a mid-market rate structure and a
collaborative culture. The Bankruptcy Group primarily focuses
on representing chapter 11 debtors, distressed borrowers, and
buyers and sellers of distressed assets. The Bankruptcy Group
also represents official committees, trustees, individual creditors such as debt-holders, vendors and landlords, and bankruptcy litigants across the nation. In addition, the Bankruptcy
Group specializes in nonbankruptcy alternatives, including
assignments for the benefit of creditors, out-of-court workouts, receiverships and state court liquidations. The nationally recognized Bankruptcy Group routinely collaborates with
Polsinelli’s top-ranked Health Care Practice to provide a special focus on distressed health care. Polsinelli has served as
lead debtors’ counsel in Senior Care Centers, Lucky’s Markets,
Elements Behavioral Health, Orchids Paper Co., Bayou Steel
Group and many other chapter 11 cases. Polsinelli is widely
recognized for The Devil’s Dictionary of Bankruptcy Terms,
which is available via an interactive website and for free on
iTunes, and the Polsinelli/BK Troller Distressed Indices.
Proskauer
70 W. Madison, Suite 3800
Chicago, IL 60602
Jeff Marwil, Partner and Practice Co-Head
jmarwil@proskauer.com • (312) 962-3540
www.proskauer.com
Proskauer’s Business Solutions, Governance, Restructuring
and Bankruptcy Group represents companies, secured creditors, creditors’ committees, municipalities, independent fidu-
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ciaries and other constituents in and out of court. We have
some of the finest and most creative restructuring and governance lawyers in the world, who have played pivotal roles
in a number of the most complex and high-profile distressed
matters. We represent parties-in-interest across industries in
workouts, financial and operational restructurings, asset sales
and complex chapter 11 cases. Our practice distinguishes
itself by providing interdisciplinary counsel that can handle
any issue that might arise in a corporate distressed situation.
Reid Collins & Tsai LLP
1601 Elm St., Suite 4200
Dallas, TX 75201
Eric D. Madden, Partner
emadden@reidcollins.com • (214) 420-8901
www.reidcollins.com
Reid Collins & Tsai LLP is a nationally recognized trial boutique that prosecutes high-stakes commercial and bankruptcyrelated litigation on an alternative-fee basis. Reid Collins is
unique in several respects, including (1) its experience with
high-profile cases involving large-scale financial fraud; (2) its
expertise in pursuing claims against officers, directors, accountants, lawyers and banks relating to the underlying fraud; and
(3) its willingness to pursue those claims on an alternative-fee
basis. Reid Collins has earned many professional accolades,
such as being named a “Top 10 Plaintiffs Firm in America” by
Benchmark Litigation and as “Elite Trial Lawyers” for bankruptcy and commercial litigation by The National Law Journal.
Sacks Tierney PA
4250 N. Drinkwater Blvd., Fourth Floor
Scottsdale, AZ 85251
Randy Nussbaum, Shareholder
nussbaum@sackstierney.com • (480) 212-1682
www.sackstierney.com
Sacks Tierney PA is the local, experienced go-to firm for
restructuring and bankruptcy issues that your clients may
face in Arizona. Our group has decades of experience practicing in the Arizona bankruptcy and commercial judicial
systems; our knowledge of local practices will offer your
client cost-effective representation. We represent chapter 11
debtors, distressed borrowers, buyers and sellers of distressed
assets, individual creditors, committees and trustees. As advisors to a wide range of clients across a host of industries, we
are adept at developing an innovative approach for any restructuring situation. Our team can offer practical solutions
for significant litigation or mitigate a dispute with a phone
call. Sacks Tierney is affiliated with MERITAS, a global network of law firms serving 245 markets worldwide.
Skadden, Arps, Slate, Meagher & Flom LLP
4 Times Square
New York, NY 10036
Paul Leake
paul.leake@skadden.com • (212) 735-3260
www.skadden.com
Skadden, Arps, Slate, Meagher & Flom LLP’s Corporate
Restructuring Group has consistently been recognized as one of
the top restructuring practices in the world. The firm pioneered

the use of “prepackaged” bankruptcies to efficiently restructure
companies in the U.S. and English law schemes of arrangement
for European companies as an alternative to local insolvency
options. Skadden recently served as company counsel to Stearns
Holdings, Concordia International, Synergy Pharmaceuticals,
TridentUSA Health Services and New Cotai Holdings.

and liquidation, and bankruptcy and voluntary arrangements,
out-of-court restructurings and related contentious work.

CASE MANAGEMENT
AND SUPPORT SERVICES

Skierski Jain PLLC
400 N. Saint Paul, Suite 510
Dallas, TX 75201
Kristin H. Jain, Member
khjain@skijain.com • (214) 446-0330
www.skijain.com
As a service-driven commercial bankruptcy and litigation firm,
Skierski Jain PLLC delivers thoughtful and efficient legal services to its clients nationwide and across borders. We represent creditors, debtors, trustees and committees in all manner
of restructurings, workouts, turnarounds, and asset acquisitions
and sales. In addition, Skierski Jain PLLC provides experienced advice and creative solutions to litigation both within
and beyond the bankruptcy arena. We proudly partner with
firm and non-firm resources to deliver services tailored to our
clients’ needs, and we look forward to teaming with you.

BMC Group
3732 W. 120th St.
Hawthorne, CA 90250
Tinamarie Feil, President
tfeil@bmcgroup.com • (206) 499-2169
www.bmcgroup.com
BMC Group has been a premier information, claims and noticing agent for more than 20 years. Always leveraging technology, our solutions deliver cost-efficient quality. Value-added
services include case information sites, public securities and
solicitation expertise, and complex disbursements excellence.
We are proud to be the only claims agent with our own top-tier
virtual data room platform (SmartRoom™), internationalized in
several languages. With offices around the world, BMC Group
provides global 24/7 resources. We deliver the expertise, technology, tools and services required to ensure timely and accurate data for informed decision-making.

Spencer Fane LLP
1000 Walnut St., Suite 1400
Kansas City, MO 64106
Eric Johnson, Partner/Group Leader
ejohnson@spencerfane.com • (816) 292-8267
www.spencerfane.com
Spencer Fane LLP’s Bankruptcy Team works with clients to navigate the complex bankruptcy process to maximize their recoveries and help them achieve their business needs and goals. With
19 offices across the nation, the firm’s attorneys are known for their
creative problem-solving and pragmatic approach in and out of the
bankruptcy court arena. While its team is deeply experienced in
guiding clients through the bankruptcy process, the firm’s attorneys
are equally adept at favorably navigating clients through nonbankruptcy insolvency matters, whether it be state court loan-enforcement actions, out-of-court workouts, receiverships, assignments for
the benefit of creditors, and similar insolvency proceedings.

CertificateofService.com
P.O. Box 4590
Pasco, WA 99301
Brittney Simon, Social Media Ambassador
brittney.simon@bkattorneyservices3.com • (509) 412-1356
www.certificateofservice.com
CertificateofService.com is your premier, on-demand, same-day,
print2mail, bankruptcy noticing solution! Operating as your virtual mailroom, we provide an easy and convenient method for
serving your court documents on the master mailing list. Upload
your documents, then tell us the case number, jurisdiction and
debtor name, and we will do the rest! Within a few minutes, you
will receive a ready-to-file certificate that proves your mailing.
Use your valuable time for something more productive than stuffing envelopes! Stop by our “booth” to get a free list of preferred
creditor addresses and your coupon code for a $250 credit!

Squire Patton Boggs
201 E. Fourth St., Suite 1900
Cincinnati, OH 45202
Stephen Lerner, Partner and Global Chair, Restructuring
and Insolvency Practice
stephen.lerner@squirepb.com • (513) 361-1220
www.squirepattonboggs.com
Squire Patton Boggs is a full-service global law firm, specializing in providing insight at the point where law, business and
government meet. We have one of the largest, most experienced and respected global restructuring practices, with more
than 130 lawyers in 36 offices in 15 countries collaborating
on domestic and cross-border restructuring matters. Our seasoned team is expert in all facets of restructuring and insolvency
engagements, including U.S. chapter 11 reorganizations, U.S.
chapter 15 cross-border insolvencies, U.S. chapter 9 municipal
restructurings, all forms of U.K. receivership, administration

CourtCall LLC
6383 Arizona Circle
Los Angeles, CA 90045
Jim Kelley, National Sales Manager
jkelley@courtcall.com • (310) 743-1888
www.courtcall.com
Only CourtCall LLC replicates the court environment, and
judges, staff, trustees, attorneys and the public are not required
to serve as A/V technicians troubleshooting mass-market platforms. Safe and secure audio and video minimizes unauthorized
entry or shared access. Moderators eliminate the need for court
staff to be distracted from other important duties. Other “free or
low-cost” offers come with enormous hidden costs for courts.
CourtCall’s device-agnostic browser-based platform requires
no downloads. Private caucus rooms, embedded DocuSign and
common chat, document-sharing and screen-sharing are part of
the standard offering, and broadcasting, public access, recording
and transcription make CourtCall the complete solution.
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CPT Group, Inc.
50 Corporate Park
Irvine, CA 92606
Alan Rock, VP, Sales and Marketing
alanrock@cptgroup.com • (949) 469-0531
www.cptgroup.com
Founded in 1984 as a bankruptcy noticing and claims agent,
CPT Group provided bankruptcy administration services for
25 years before standing up its Class Action Administration Division.
Our integrity, proficiency and focus on customer care has helped
CPT Group become a market leader in class-action administration.
We would now like to get back to our roots and do the same for our
bankruptcy noticing and claims agent business. We look forward to
working with those who have worked with us in the past, and meeting and working with new attorneys as we seek success together.
CSC
251 Little Falls Drive
Wilmington, DE 19808
Kristen Hunter, Events Marketing Specialist
kristen.hunter@cscglobal.com
www.cscgfm.com
We are the business behind business.® CSC and our wholly owned
subsidiary, Delaware Trust, is a leading provider of corporate trust
and agency services. Headquartered in Wilmington, Del., we are a
fully regulated institution. We are a boutique provider that supports
alternative asset-managers, capital-markets participants, mergerand-acquisition professionals, corporate and institutional borrowers, and debt-issuers, restructuring professionals, and lenders and
bondholders. Our expert team is comprised of lawyers, corporate
trust administrators and financial professionals who not only understand Delaware’s business-friendly court system, but also operate
on a global scale capable of transacting wherever our clients are.
Epiq
777 Third Ave.
New York, NY 10017
Deirdre O’Connor, Head of Sales, Corporate Restructuring
deirdre.occonor@epiqglobal.com • (646) 282-2493
www.epiqglobal.com
As a long-established leader in bankruptcy administration, Epiq
has a highly experienced team that, along with our software, creates efficiency, cost savings and speed throughout all bankruptcy
processes — from corporate restructuring and chapter 11 administration to chapter 13 bankruptcy and § 128 case administration,
as well as bankruptcy case searches and monitoring. No matter
the size or complexity of your case, our bankruptcy experts are
committed to your success. Epiq is your partner in bankruptcy
administration, case management, escrow services, and search
and monitoring — and we are always there when you need us.
iMailTracking, LLC
9620 Ridgehaven Court, Suite A
San Diego, CA 90278
Craig D. Aron, Director of Business Development
craig.aron@imailtracking.com • (310) 963-3081
www.imailtracking.com
iMailTracking, LLC provides law firms of all sizes and specialties with printing and mailing services. We provide dynamic
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assistance to ensure that hearings are not delayed and clients are
not lost. We are a scalable solution that can manage an immediate increase in need, with minimal notice. We can implement
quickly with no hassles, and with no cost to you, while requiring no minimum volumes or contract terms. In unpredictable
times, we are available to offer assistance, should the need arise.
LegalPRO Systems, Inc.
12042 Blanco Road, Suite 308
San Antonio, TX 78216
Marina Lelievre, Marketing Manager
marina@legal-pro.com • (210) 642-0513
www.jubileepro.com
Jubilee by LegalPRO Systems, Inc. provides bankruptcy and practice-management software for legal professionals. Jubilee has simplified client and law firm management with an easy-to-use platform that is delivered at a cost lower than any other provider. In one
place, attorneys can file a bankruptcy case, record case details, use
secure text messaging with clients, track court notices, attach documents, send invoices, process payments, and send email requests of
the official forms for debtors to sign electronically.

CORPORATE RECOVERY/
REORGANIZATION
Deloitte Corporate Restructuring Group
30 Rockefeller Plaza
New York, NY 10112-0015
Michael Epstein, Principal, Global Special Situations Leader
mjepstein@deloitte.com • (617) 437-2304
www.deloitte.com
Deloitte CRG is a leader in helping organizations transform
periods of financial difficulty or crisis into opportunities for
resilience. Having led both large multinational organizations
and mid-market companies through unprecedented challenges,
we apply our unrivaled experience and superior foresight to
achieve successful outcomes for our clients, their creditors and
equity holders. Whether the goal is to enhance the performance
of a healthy company or guide stakeholders through complex
bankruptcy reorganization, our team works closely with the client to quickly understand their business and most urgent issues.
Duff & Phelps, LLC
55 E. 52nd St.
New York, NY 10055
David W. Prager, Managing Director
david.prager@duffandphelps.com • (212) 277-0129
www.duffandphelps.com/services/disputes-andinvestigations/bankruptcy-litigation
Duff & Phelps, LLC is the world’s premier provider of governance, risk and transparency solutions. We work with clients across sectors in valuation, corporate finance, disputes
and investigations, cybersecurity, claims administration and
regulatory compliance. With Kroll, the leading provider of risk
solutions, and Prime Clerk, the leader in business services and
claims administration, our firm has nearly 4,000 professionals
in 25 countries around the world. Our Restructuring Advisory
Team assists debtors, lenders and unsecured creditors to protect,
restore and maximize value in restructurings and bankruptcy

proceedings. We serve as financial advisors, investment bankers, expert witnesses, management and fiduciaries.
Getzler Henrich & Associates LLC
295 Madison Ave., 20th Floor
New York, NY 10017
www.getzlerhenrich.com
Founded in 1968, Getzler Henrich & Associates LLC has
served thousands of middle-market companies, advising on
turnarounds and workouts, interim- and crisis-management,
bankruptcy advisory, financial restructuring, forensic/litigation support and process improvement. We also assist private and public companies in achieving operational excellence through process improvement, supply-chain solutions,
sales and marketing effectiveness, and technology-advisory
and transaction-advisory services in industries as diverse as
health care, education, food, energy, manufacturing and distribution, retail, and real estate. Led by co-chairmen William
Henrich and Joel Getzler, the firm is based on these principles: impeccable integrity, a commitment to honesty, and
an overriding focus on maximizing values for our clients.
Grant Thornton LLP
171 N. Clark, Suite 200
Chicago, IL 60601
Paul Melville, National Managing Principal,
Corporate Finance
paul.melville@us.gt.com • (312) 602-8360
www.grantthornton.com
Grant Thornton LLP helps high-growth, dynamic companies
navigate complex transactions — whether buying or selling,
divesting or restructuring — with speed and agility. From deal
strategy and valuation to evaluating the financial and operational issues affecting performance, we help organizations
achieve their growth goals. The professionals in the independent firms of Grant Thornton International Ltd. provide personalized attention and the highest-quality service to public
and private clients in more than 145 countries worldwide.
Keen-Summit Capital Partners LLC
1 Huntington Quadrangle, Suite 2C04
Melville, NY 11747
Matthew Bordwin, Principal and Managing Director
mbordwin@keen-summit.com • (646) 381-9222
www.keen-summit.com
Keen-Summit Capital Partners LLC is a real estate brokerage, workout and investment banking firm specializing in special situations, restructurings, bankruptcies and receiverships.
Keen-Summit provides its clients with a comprehensive range
of (1) real estate and lease-related advisory, brokerage, workout and auction services, and (2) corporate finance and strategic
advisory services, including capital markets and M&A services.
Since 1982, Keen’s professionals have been successfully executing real estate and M&A transactions for financially challenged businesses and their creditors. With more than 150 years
of combined experience, the professionals at Keen-Summit
offer their clients best-in-class lease-restructuring services, real
estate disposition, M&A and capital markets solutions.

Newpoint Advisors Corp.
2242 1st Ave., A
Fernandina Beach, FL 32034
Kenneth Yager, President
kyager@newpointadvisors.us • (312) 656-9750
www.newpointadvisors.us
Newpoint Advisors Corp. is a financial advisory firm dedicated to improving troubled and financially underperforming
businesses with revenues of $1-50 million and/or senior debt
of less than $10 million. Our collaborative, process-oriented
approach allows us to deliver objective solutions for a fixed
fee and on a fixed timeline. Newpoint Advisors believes in
working with our clients to identify the immediate threats to
their businesses to improve their processes fundamentally.
Newpoint also provides corporate finance, valuation, litigation support, and forensic accounting. The firm has a national
reputation for its involvement in subchapter V, as well as its
receivership and other marshaling activities.
Sherwood Partners, Inc. | agencyIP, LLC
Silicon Valley | New York | Los Angeles
Martin Pichinson, Co-Founder
mdp@sherwoodpartners.com • (650) 454-8001
www.sherwoodpartners.com
www.agencyip.com
Sherwood Partners, Inc. has developed deep financial advisory solutions and has become one of the premier consulting, restructuring and workout firms in the country today.
Sherwood has built an excellent reputation in venture capital, private-equity, advisory services, due diligence, business
assessment, corporate restructuring, crisis-management, corporate finance, debt restructuring, asset liquidation, bankruptcy advisory services, assignments for the benefit of creditors
(ABCs) and solution implementation. agencyIP represents
owners and creators of patents, trademarks and copyrights.
Our team not only finds ways to monetize IP, it has been successful in finding new and creative additional uses for the IP.
Our focus is on sales, licensing and IP strategy.
ToneyKorf Partners, LLC
244 Madison Ave., Suite 378
New York, NY 10016
Mark E. Toney, Senior Managing Director
mtoney@toneykorf.com • (617) 510-7380
Steven R. Korf, Senior Managing Director
skorf@toneykorf.com • (516) 524-4174
www.toneykorf.com
ToneyKorf Partners, LLC is a management and advisory
firm that specializes in complex and crisis situations. We lead
organizations that are experiencing strategic, operational or
financial challenges. ToneyKorf’s distinctive approach combines experience and evidence-based interpretation of data that
provides our seasoned professionals with the ability to create
realistic and executable options. In addition, we work to understand the various stakeholders’ objectives, develop solutions
that meet expectations, and avoid pitfalls before they derail the
turnaround process. We bring experience and skills to fit the
situation and have the courage and perseverance to make the
necessary changes for the right outcome.
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EXPERT AND FINANCIAL
SERVICES/CONSULTING
Baker Tilly US, LLP
205 N. Michigan Ave.
Chicago, IL 60601
Jack F. Williams, Principal
jack.williams@bakertilly.com • (770) 206-2415
www.bakertilly.com
Baker Tilly US, LLP is a leading advisory, tax and assurance firm whose specialized professionals guide clients
through an ever-changing business world, helping them win
now and anticipate tomorrow. Our integrated team of highly
experienced and credentialed bankruptcy and restructuring
professionals offers clients balanced perspective and comprehensive solutions in distressed situations. Combining
decades of bankruptcy, litigation, forensic accounting, valuation and crisis-management advisory experience, a mastery of financial implications, and a deep understanding of
the legal landscape, Baker Tilly delivers creative solutions
that resonate, educate and persuade in the boardroom or the
courtroom.
Burford Capital
292 Madison Ave.
New York, NY 10017
(212) 235-6820
www.burfordcapital.com
Burford Capital is the leading global finance and investmentmanagement firm focused on law. Its businesses include litigation finance and risk management, asset recovery, and a
wide range of legal finance and advisory activities. Burford is
publicly traded on the London Stock Exchange, and it works
with law firms and clients around the world from its principal
offices in New York, London, Chicago, Washington, D.C.,
Singapore and Sydney.
CohnReznick LLP
1301 Avenue of the Americas
New York, NY 10019
Kevin Clancy, Global Director
kevin.clancy@cohnreznick.com • (732) 672-0874
www.cohnreznick.com
As a leading advisory, assurance and tax firm, CohnReznick
LLP helps forward-thinking organizations achieve their
vision by optimizing performance, maximizing value and
managing risk. Many of the nation’s top companies, lenders, law firms and investment firms call on CohnReznick to
assist in transitional, stressed and distressed situations. With
decades of industry and situation-specific experience, our
professionals identify and implement financial and operational strategies that have improved clients’ process, profit
and recovery, resulting in increased value and decreased risk
for stakeholders. Headquartered in New York with offices
nationwide, the firm serves organizations around the world
through its global subsidiaries and membership in Nexia
International.
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Development Specialists, Inc.
10 S. LaSalle St., Suite 3300
Chicago, IL 60603
info@dsiconsulting.com • (312) 263-4141
www.dsiconsulting.com
Development Specialists, Inc. (DSI) is one of the leading
providers of management-consulting and financial-advisory services, including turnaround consulting, financial
restructuring, litigation support, fiduciary services and
forensic accounting. Our clients include business owners,
private-equity investors, corporate boards, financial institutions, secured lenders, bondholders and unsecured creditors. For almost 40 years, DSI has been guided by a single
objective: maximizing value for all stakeholders. With our
highly skilled and diverse team of professionals, offices in
the U.S. and international affiliates, and an unparalleled
range of experience, DSI has built a solid reputation as an
industry leader.

FIDUCIARY BANKING
Axos Global Fiduciary Banking
4350 La Jolla Village Drive, Suite 140
San Diego, CA 92122
Marchand Boyd, SVP and Senior Managing Director
mboyd@axosbank.com • (614) 558-8112
www.axosbank.com/GFB
Axos Bank is a U.S. Trustee-approved depository in all
districts and provides specialized banking services for a
range of fiduciary roles per each unique engagement. Our
Global Fiduciary Banking (GFB) Team has been fortunate
to earn a strong reputation for being solutions-oriented
fiduciary bankers who are well-versed in the nuances of
each matter. We prioritize account set-up, allowing the
GFB Team to ensure that fiduciary accounts are ready for
funding within hours, not days or weeks. Most importantly, we are dedicated to maximizing the value of a strategic
banking relationship for our clients. We demonstrate the
value of your deposits, with free online banking, free wire
transfers and free checks.

INVESTMENT BANKING
AND ADVISORY SERVICES
Burford Capital
350 Madison Ave.
New York, NY 1007
Jessica Woodhouse, Vice President Strategic Alliances
jwoodhouse@burfordcapital.com • (646) 849-9418
www.burfordcapital.com
Burford Capital is the leading global finance and investment
management firm focused on law. Its businesses include
litigation finance and risk management, asset recovery and a
wide range of legal finance and advisory activities. Burford is
publicly traded on the London Stock Exchange, and it works
with law firms and clients around the world from its principal offices in New York, London, Chicago, Washington,
Singapore and Sydney.

Moelis & Company
399 Park Ave., 5th Floor
New York, NY 10022
Andrea Hurst, Executive Director
andrea.hurst@moelis.com • (347) 583-9705
www.moelis.com
Moelis & Company is a leading global independent investment bank that provides innovative strategic advice and solutions to a diverse client base, including corporations, governments and financial sponsors. The firm assists its clients
in achieving their strategic goals by offering comprehensive
integrated financial-advisory services across all major industry sectors. Moelis & Company’s experienced professionals advise clients on their most critical decisions, including
mergers and acquisitions, recapitalizations and restructurings, capital markets transactions, and other corporate finance matters. The firm serves its clients from 20 geographic
locations in North and South America, Europe, the Middle
East, Asia and Australia.

Wilmington Trust
1100 N. Market St.
Wilmington, DE 19890
Vito Iacovazzi, Vice President
viacovazzi@wilmingtontrust.com • (212) 415-0522
www.wilmingtontrust.com
Wilmington Trust is a leading provider of corporate trust
and agency services. We have extensive experience helping
clients with bankruptcy, restructuring and default administration, and have been involved in some of the largest transactions in history. As a global service provider, we have what
it takes to guide your company, be it domestic, international
or multinational. You will find Wilmington Trust on creditors’ committees for some of the largest transactions in the
market. Our mix of seasoned professionals, entrepreneurial
approach, and efficient execution is just what your financial
reorganization needs — no matter how large or complex.

SC&H Capital
6011 University Blvd., Suite 490
Ellicott City, MD 21043
Ken Mann, Managing Director
kmann@schgroup.com • (443) 951-4834
www.schcapital.com
The Equity Partners Team has joined forces with
SC&H Capital — an investment banking and advisory firm
providing merger and acquisition (M&A), employee stock
ownership plan (ESOP) and business-valuation solutions
to middle-market companies nationwide — to expand its
capabilities to service distressed businesses. SC&H Capital
quickly produces transactional solutions to help companies
in turmoil survive and thrive. Driven to save each
company’s legacy, maximize its value and preserve jobs,
we have completed nearly 600 transactions (including
more than 270 chapter 11 cases in 70 bankruptcy courts) in
45 states, with clients ranging in size from $10 million to
$300 million in revenue.

Melville Capital
528 Arizona Ave., #205
Santa Monica, CA 90401
Doug Himmel, Managing Partner
dhimmel@melvillecapital.com • (310) 943-5370
www.melvillecapital.com
Melville Capital is a life settlement advisor and broker
focused on monetizing and liquidating existing life insurance policies in insolvency-related matters where the policy
is unwanted, unnecessary or too expensive to maintain. We
represent individuals, companies in transition, turnaround
and bankruptcy advisors, receivers and trustees. We run an
auction and handle all aspects of the transaction, including
negotiating and accepting bids from competing Institutional
investors. The end result is that the client receives a lumpsum cash settlement that is, on average, four times more the
cash surrender value and is relieved of all future premium
payments. We help policy owners obtain the true market
value for their policies.

SSG Capital Advisors, LLC
300 Barr Harbor Drive, Suite 420
West Conshohocken, PA 19428
J. Scott Victor, Managing Director
jsvictor@ssgca.com • (610) 940-1094
www.ssgca.com
SSG Capital Advisors, LLC is an independent boutique
investment bank that assists middle-market companies and
their stakeholders in completing special-situation transactions. We provide our clients with comprehensive investment-banking services in the areas of mergers and acquisitions, private placements, financial restructurings, valuations, litigation and strategic advisory. SSG has a proven
track record of closing more than 350 transactions in North
America and Europe and is a leader in the industry.

NONPROFIT

LIQUIDATION/VALUATION/APPRAISAL

Credit Abuse Resistance Education
66 Canal Center Plaza, Suite 600
Alexandria, VA 22314
Tammy Hettinger, Executive Director
thettinger@care4yourfuture.org • (703) 894-5981
www.care4yourfuture.org
Credit Abuse Resistance Education (CARE) is a national,
nonprofit organization that provides students and young
adults with the skills they need to make smart financial decisions. CARE is a volunteer-driven organization, with a network of expert volunteers in chapters across the nation who
give free educational presentations in high schools, colleges
and community youth organizations. Each CARE presentation conforms to the National Standards in K-12 personal
finance education developed by the National Jump$tart
Coalition for Personal Financial Literacy. abi
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What’s Happening at ABI
ABI Podcast Examines Issues Confronting
Bankruptcy and Insurance Law

A

Inside ABI

BI Editor-at-Large Bill
Rochelle talked with Susan
N.K. Gummow (Foran
Glennon; Chicago) about key issues
confronting bankruptcy and insurance jurisprudence for episode 239 of
ABI’s Podcast series. Ms. Gummow
is the author of the recently released
Bankruptcy and Insurance Law Manual,
Fourth Edition, and she discusses key
scenarios, strategies and cases at the
intersection of bankruptcy and insurance law. Listen to the podcast at abi.
org/newsroom/podcasts. To pick up
your copy of Bankruptcy and Insurance
Susan N.K. Gummow Law Manual, Fourth Edition, vist the
ABI Store (store.abi.org).

Mediation Committee Holds Virtual
Presentation and Networking Event

ABI’s Mediation Committee hosted
a special virtual event and was joined
by Mediation Committee member
Jeffrey T. Zaino, vice president of
the American Arbitration Association/
International Centre for Dispute
Resolution (AAA-ICDR), where he presented effective strategies for disputeresolution professionals that can used Jeffrey T. Zaino
for building a professional brand and
expanding their social media footprint. Following his presentation, attendees broke into smaller discussion groups
for informal networking opportunities.
Also, ABI will not be holding any webinars in October
as we will be conducting the Insolvency 2020 summit
(learn more at insolvency2020.com). Committees will
begin holding webinars again in November, so please visit
abi.org for more information.

Litigation Committee Completes Update
to Bankruptcy Litigation Manual

Many practitioners have gotten the call from partners, associates, friends and colleagues: “Help! My client
is involved in a lawsuit, and one of the parties has just
filed for bankruptcy. What do I do?” ABI’s Bankruptcy
Litigation Manual: What Civil Litigators Need to Know
(Second Edition) is an attempt to offer some quick and
handy guidelines to civil litigators to shed some light
on the sometimes befuddling world of bankruptcy. This
book is an update to the excellent first edition, which had
been written by R. Scott Williams, Charles Beckham,
Jr. and Deborah D. Williamson. In the decade since that
manuscript was published, bankruptcy law and practice
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have faced some mighty
headwinds, not the least of
which is the jurisdictional
muddle of Stern v. Marshall
and its progeny. This latest
edition, written and edited by leading members of
ABI’s Bankruptcy Litigation
Committee, adds guidance
on Stern, sections on Federal
Rule of Bankruptcy 2004
and adversary proceedings,
and updates the case law
citations. It is an invaluable
revision to one of ABI’s
most popular manuals and
deserves a spot on any practitioner’s shelf. Available now
for pre-order at store.abi.org; remember to log in with your
ABI credentials to secure member pricing.

ABI Announces Consumer Bankruptcy
Forum and International Insolvency
Forum to be held in November 2020

On the heels of the ongoing successful business bankruptcy summit that combined the programs of 16 organizations, ABI is once again partnering with several insolvency
organizations to offer two additional summits in 2020.
The Consumer Bankruptcy Forum 2020 pairs ABI’s
Detroit and Chicago annual consumer programs with the
National Conference of Bankruptcy Judges, National
Association of Bankruptcy Trustees, National Association
of Chapter Thirteen Trustees and more. The virtual summit will be held on Veteran’s Day, Nov. 11, 2020. There
will be sessions on advanced issues in chapter 13, issues
involving means testing, duties and obligations upon conversion, stress and lawyers, racial disparities in the bankruptcy system, and much more.
Then, on Nov. 18 and 19, ABI will be combining its
popular International Insolvency Symposium, which was
scheduled to be in London this fall, with its annual New
York Cross-Border Symposium. ABI is partnering with
IWIRC, the International Insolvency Institute, INSOL and
TMA Europe to present sessions on cross-border law in
the U.S., Europe, Canada, Mexico and other countries.
The timing of the program will be set for attendees in all
time zones, with programs being recorded and re-played at
various intervals. If you or your firm do any kind of crossborder insolvency work, this summit is not to be missed
— and you can’t beat the price. Look for more information
and registration for both of these multi-organizational programs later this month on ABI’s website at abi.org/events.

ABI’s Winter Leadership Conference
to Go Virtual

There is no excuse to miss WLC this year: You don’t
have to worry about what to pack, because travel won’t

necessary to network with more than 500 professionals at
ABI’s Winter Leadership Conference this December (dates
TBD). And be sure to take advantage of the lower registration rate this year to experience all of the great programming for which WLC is renowned. More details will be
coming later this month. We look forward to seeing you
virtually in December!

CARE Corner

Million Stories Media Partnership
CARE is excited to announce that it is partnering
with Million Stories Media, an entertainment platform
that harnesses the power of entertainment to inspire,
entertain and transform lives, to promote financial literacy. Most recently, the team at Million Stories released a
new video series, “Adulting with Richard Sherman,” in
which the NFL superstar shares his own personal experiences with money and provides valuable information on
how young people can manage their finances by using
Mr. Sherman’s play-by-play tips.
CARE plans to incorporate these first-of-their-kind
videos into its curriculum for use by CARE volunteers
across the U.S. For more information and links to

Voices of CARE
Be sure to check out the “Voices
of CARE” podcast to learn more about
founder Judge John Ninfo’s “Top 10
Personal Finance Tips”: (1) don’t use
credit cards to buy “stuff” you cannot
afford; (2) cash is king; (3) budget to
control your spending, or it will control you; (4) you need a good credit
history, or there will be consequences; (5) save if you
want to do priceless things and live richly; (6) money
matters; (7) don’t make wants, wishes, luxuries and conveniences into false needs; (8) don’t make anticipated
expenses false emergencies; (9) the only good debt is
debt that you can afford to repay and have a plan to
repay; and (10) make sure that you get the best value for
every education dollar that you borrow or spend. Visit
anchor.fm/voices-of-care.
Support CARE This School Year
What can a CARE volunteer do in one hour? Change
a life. Our volunteers dedicate their time to sharing lifechanging stories that empower the next generation for
financial success. On Dec. 8, CARE will be hosting
a fundraising campaign in honor of our volunteers.
Updates and more information about the event will be
posted at care4yourfuture.org/powerhour.
Sign Up to Receive the Latest News from CARE
Did you know that you can stay up to date with what
is going on with CARE? Sign up to receive a monthly
e-newsletter to learn about CARE’s impact across the
U.S. and how you can help. Please visit http://bit.ly/
carenewsletter to add your email to the list.

Inside ABI

CARE Blog: Volunteer Profile of Patrick Clisham
This month, Credit Abuse
Resistance Education (CARE) is
pleased to share a volunteer profile
on Patrick A. Clisham (Engelman
Berger, PC; Phoenix). He has spent
16 years volunteering with CARE
and is secretary of CARE’s Board of
Directors. CARE recently interviewed
Mr. Clisham on his role.
CARE: What has surprised you the most
in the years you have spent volunteering
with CARE?
Clisham: So many kids don’t get any
foundational financial literacy education. In many cases, our CARE program was the first time the kids had ever
heard about or gave any thought to the
Patrick A. Clisham
importance of credit and how big of an
impact credit has on adults and their quality of life.
CARE: What is the one takeaway you want students to
learn from your presentation?
Clisham: Second only to health, your credit history is
your single most valuable asset as an adult. Taking care
to establish and maintain good credit is one of the most
important things you can do as a young adult.
CARE: What message would you give to a volunteer
starting out?
Clisham: Don’t be afraid to get involved and make your
first presentation. They are addicting. The materials make
it easy, and makes the response you get from students and
their teachers make it all worthwhile.
Visit care4yourfuture.org/blog to read the rest of Mr.
Clisham’s volunteer profile and learn more about what it
is like to be a CARE volunteer.

the new video series, visit care4yourfuture.org/blog/
million-stories.

ABI Executive Director Talks COVID-19
and Bankruptcy for CNBC Segment

ABI Executive Director Amy Quackenboss was featured in a CNBC
segment, “The Bigger Picture: How Bankruptcies Work,” in late August
about business bankruptcies amid COVID-19 and its effect on the U.S.
economy. Visit abi-videos.s3.amazonaws.com/2020/2020_08_28_
Amy_CNBC_COVID_and_Bankruptcy.mp4 to watch the full video.
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ABI Endowment Fund Update

Levels of Support for the ABI Endowment
Millennium Level		
$50,000+
30th Anniversary Circle		
$30,000-$49,999
Century Council Member
$25,000-$29,999
Visionary Member		
$20,000-$24,999
Legacy Member		
$15,000-$19,999
Lifetime Member		
$10,000-$14,999
Benefactor			$5,000-$9,999
Sustaining Member		
$2,000-$4,999
Leadership Club		
$1,000-$1,999
Donor				$100-$999
Donate online at abi.org/endowment. Donations are
tax-deductible and can be paid over five years.
Call (703) 739-0800 for more information. abi
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ABI’s Wednesday Virtual Happy Hours are
on hiatus until November 4 to make way for
the networking available at Insolvency 2020
(register at insolvency2020.com).

Members in the News

ichards, Layton & Finger, PA announced
that former Chief Bankruptcy Judge
Kevin Gross has joined the firm as
a director in its Bankruptcy and Corporate
Restructuring Practice in Wilmington, Del. An
ABI member since 1999, he was appointed to
the bench of the U.S. Bankruptcy Court for the
District of Delaware in March 2006.
Levenfeld Pearlstein, LLC announced
that Sean Williams has joined the firm’s
Commercial Bankruptcy Practice in Chicago.
He has been an ABI member since 2012.
Yumkas, Vidmar, Sweeney & Mulrenin,
LLC announced that Lisa Yonka Stevens has
accepted a trial attorney position with the Office

Hon. Kevin Gross
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ABI Members Think Outside the
Toybox for Bankruptcy Case
Miami-based ABI members Alan
R. Rosenberg of Markowitz,
Ringel, Trusty + Hartog, PA
(MRTH) and Michael P. Dunn of
Dunn Law PA recently made the
lives of homeless children and
families happier. On Aug. 27,
a truck filled with toys from
the I Know Science bankruptcy
was delivered to Chapman
Partnership. I Know Science had Alan R. Rosenberg
filed for chapter 7, and the case
is pending in the Southern District
of Florida with Hon. Laurel
Myerson Isicoff. After looking
into auctioning off the toys and
contents, which would have been
costly, it was suggested that the
toys be donated to Chapman for
use by two homeless-assistance
centers. Rachel Lopate Rubio
of MRTH also assisted with this
Michael P. Dunn
endeavor.

of the U.S. Trustee in the Greenbelt, Md., division. She has been an ABI member since 2010.
Jones Day announced that partner Corinne
Ball received a 2020 Lifetime Achievement
Award from the New York Law Journal. She has
been an ABI member since 1998.
Greenberg Traurig, LLP announced that
Peggy Hunt and Annette W. Jarvis have joined
the firm as shareholders in its Restructuring
and Bankruptcy Practice in Denver. Ms. Hunt
has been an ABI member since 2005 and is on
the advisory board of ABI’s Rocky Mountain
Bankruptcy Conference. Ms. Jarvis has been an
ABI member since 2002.
Wargo & French LLP announced that
Kristopher E. Aungst has been recognized
as a 2019 Florida Super Lawyer. In addition,
he was selected as a Florida Legal Elite for
2019 by Florida Trend Magazine. He has
been an ABI member since 2003 and is based
in Miami.
Riker Danzig Scherer Hyland & Perretti LLP
announced that Agostino A. Zammiello has
joined the firm’s Bankruptcy and Reorganization
Group as an associate. Based in Morristown,
N.J., he joined ABI in 2020.
Bradley Arant Boult Cummings LLP
announced that counsel Edwin G. Rice has been
recognized as a 2019 Florida Super Lawyer. He
has been an ABI member since 1993 and served
on the advisory board of ABI’s Stetson/Paskay
Bankruptcy Seminar.
Shumaker, Loop & Kendrick, LLP
announced that Andrew J. Wit has been awarded the Alexander L. Paskay Award. Based in St.
Petersburg, Fla., he has been an ABI member
since 2019.
Gabor & Bowen LLP announced that Ryan
C. Reinert and Lauren L. Stricker have

Clark Hill PLC announced that Senior
Attorney Candace C. Carlyon has been selected to the 2019 Mountain States Super Lawyers
list. She has been an ABI member since 1990
and is Communications Manager of ABI’s
Legislation Committee.
Bast Amron LLP announced that partners
Brett M. Amron, Jeffrey P. Bast and Scott
N. Brown have been named to Florida Trend’s
2019 Florida Legal Elite list. In addition,
Hayley G. Harrison has been named a “Legal
Elite Up & Comer.” Mr. Amron and Mr. Brown
have been ABI members since 2005, Mr. Bast
has been an ABI member since 1995, and Ms.
Harrison has been an ABI member since 2014.
Markowitz, Ringel, Trusty + Hartog, PA
announced that Jerry M. Markowitz has
been named to the Legal Elite Hall of Fame
by Florida Trend for 2019. In addition, Grace
Robson was named a “Florida Legal Elite”
and Alan R. Rosenberg was named an “Up
and Comer” by the publication. Mr. Markowitz
has been an ABI member since 1991 and is on
ABI’s Board of Directors. Ms. Robson has been
an ABI member since 2005, and Mr. Rosenberg
has been an ABI member since 2017.
Stinson LLP announced that Edwin H.
Caldie and Benjamin Court have been named
2019 Minnesota Super Lawyers. Based in
Minneapolis, Mr. Caldie has been an ABI member since 2015, and Mr. Court has been an ABI
member since 2018.
Akerman LLP announced that several attorneys have been named 2019 Florida Super
Lawyers. Jacob A. Brown has been an ABI
member since 2000. Jules S. Cohen has been
an ABI member since 1998. Joanne Gelfand

Underwood Murray PA Formed

Scott A. Underwood (l) and Megan W. Murray (r)
announced the formation of Underwood Murray PA, based
in Tampa, Fla. Mr. Underwood has been an ABI member
since 2011 and is on the advisory board of ABI’s Stetson/
Paskay Bankruptcy Seminar. Ms. Murray has been an ABI
member since 2009, is a 2019 ABI “40 Under 40” honoree
and co-chairs ABI’s Real Estate Committee. The firm also
welcomes Adam Gilbert (inset), an ABI member since 2019.

Shelly A. DeRousse

H. Jason Gold
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been recognized as “Rising Stars” for 2019 by
Florida Super Lawyers. Mr. Reinert has been an
ABI member since 2009, and Ms. Stricker has
been an ABI member since 2011.
Hajjar Peters LLP announced that Todd
Headden has joined the firm’s Austin,
Texas, office. He has been an ABI member
since 2016.
Freeborn & Peters LLP announced that
partner Shelly A. DeRousse has been named
by Crain’s Chicago Business as a 2019 Gen X
Leader in Law. She is co-leader of the firm’s
Bankruptcy and Financial Restructuring
Practice Group and partner chair of its Women’s
Leadership Council. An ABI member since
2005, she serves on the advisory board of ABI’s
Central States Bankruptcy Workshop.
Leiderman Shelomith Alexander +
Somodevilla, PLLC announced that Zach
B. Shelomith has been recognized as a
2019 Florida Super Lawyer. He has been an
ABI member since 1999. In addition, Ido J.
Alexander has been recognized as a Rising Star
by the publication. Based in Miami, he joined
ABI in 2020.
A&G Real Estate Partners announced that
Douglas A. Greenspan has joined the firm’s
Melville, N.Y., office as a managing director.
He has been an ABI member since 2017.
Nelson Mullins Riley & Scarborough, LLP
announced that H. Jason Gold has been recognized as “highly regarded in restructuring/insolvency” by IFLR1000 United States for 2019.
Based in Washington, D.C., he has been an ABI
member since 1986.
Sequor Law in Miami announced that Leyza
Florin Blanco received the Melnik Award
from the International Women’s Insolvency &
Restructuring Confederation. An ABI member
since 2001, she is Education Director of ABI’s
Asset Sales Committee.
Dickinson Wright PLLC announced that
Alan J. Perlman has been named a 2019
Florida Super Lawyer. He has been an ABI
member since 1993.
McDermott Will & Emery announced
that Maris J. Kandestin has joined the firm’s
Restructuring Group in Wilmington, Del. She
has been an ABI member since 2006.
Kane Russell Coleman & Logan, PC
announced that Joseph M. Coleman has been
recognized by Chambers USA for 2019. An
ABI member since 1990 and based in Dallas,
he is managing director of the firm and chairs
its Insolvency, Bankruptcy and Creditor Rights
Section.
Morris, Nichols, Arsht & Tunnell LLP
announced that Brett Turlington has joined the
firm’s Wilmington, Del., office. He has been an
ABI member since 2019.

Leyza Florin Blanco

Candace C. Carlyon
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has been an ABI member since 2009. John B.
Macdonald has been an ABI member since
2003. David E. Otero has been an ABI member
since 1994. Steven R. Wirth has been an ABI
member since 2008 and is on the advisory board
of ABI’s Stetson/Paskay Bankruptcy Seminar.
In addition, Thomas B. Fullerton, an ABI
member since 2017, has been named an Illinois
Rising Star.
CohnReznick LLP announced the combination of several synergistic teams under the
Transactions and Turnaround Advisory umbrella. Its leadership includes Kevin P. Clancy and
Cynthia Romano for restructuring and dispute
resolution. Based in Roseland, N.J., Mr. Clancy
has been an ABI member since 2000. Based in
New York, Ms. Romano has been an ABI member since 2010 and is on the advisory board of
ABI’s Northeast Bankruptcy Conference.
Winderweedle, Haines, Ward & Woodman,
PA in Winter Park, Fla., announced that Ryan
E. Davis and Bradley M. Saxton have been
named 2019 Super Lawyers, and Christopher
A. Roy has been named a 2019 “Rising Star.”
Mr. Davis has been an ABI member since 2001,
Mr. Saxton has been an ABI member since 1991
and is on the advisory board of ABI’s Stetson/
Paskay Bankruptcy Seminar, and Mr. Roy has
been an ABI member since 2011.
Koley Jessen announced that Donald
L. Swanson has been named a 2019 Super
Lawyer. Based in Omaha, Neb., he has been an
ABI member since 1992 and is Special Projects
Leader of ABI’s Mediation Committee.
Akerman LLP announced that John E.
Mitchell has been named a Texas Super Lawyer
for 2019. Based in Dallas, he has been an ABI
member since 1997.
Varnum LLP announced that Shanna
M. Kaminski received the 2019 Detroit Bar
Association Barristers’ President’s Award. An
ABI member since 2019, she is a member of the
firm’s Litigation and Trial Practice Team and
the Banking, Finance and Restructuring Practice
Team in Detroit.
Redgrave LLP announced that the firm has
formed one of the only Restructuring Discovery
teams in the nation. The team will be led by
Christine Payne, who joined ABI in 2020. She
is based in Chantilly, Va.
Euromoney Legal Media Group announced
the short list for its 2019 “Americas Rising Stars”
awards. Shane G. Ramsey of Nelson Mullins
Riley & Scarborough, LLP in Nashville, Tenn.,
an ABI member since 2006 and a 2017 ABI
“40 Under 40” honoree, and Rachael L. Ringer
of Kramer Levin Naftalis & Frankel LLP in New
York, an ABI member since 2016, were selected
for the bankruptcy litigation category. Jennifer
Hardy of Willkie Farr & Gallagher LLP in

Houston, an ABI member since 2019, was selected for the financial regulation category. Kelly
DiBlasi of Weil, Gotshal & Manges LLP in New
York, an ABI member since 2018 and a 2018
ABI “40 Under 40” honoree, Brian Glueckstein
of Sullivan & Cromwell LLP in New York, an
ABI member since 2018, Vincent Indelicato of
Proskauer in New York, an ABI member since
2017 and a 2018 ABI “40 Under 40” honoree,
and Oscar N. Pinkas of Dentons US LLP in New
York, an ABI member since 2006 and a 2017
ABI “40 Under 40” honoree, were selected for
the insolvency and restructuring category.
Nelson Mullins Riley & Scarborough, LLP
announced that George B. Cauthen has been
selected for Columbia Business Monthly’s 2019
“Legal Elite” list. Based in Columbia, S.C., he
has been an ABI member since 1997 and served
on ABI’s Veteran’s Affairs Task Force.
Dykema Gossett PLLC announced that
Deborah D. Williamson has been selected by
the San Antonio Business Journal as a 2019
Outstanding Lawyers Award recipient. An ABI
member since 1985, she is a past ABI president, previously served as a coordinating editor for the ABI Journal and served on the ABI
Commission to Study the Reform of Chapter 11.
Ms. Williamson also is a past recipient of ABI’s
Lifetime Achievement Award and Committee
Person of the Year Award.
Kane Russell Coleman & Logan, PC
announced that Joseph M. Coleman and
Michael P. Ridulfo have been selected as 2019
Texas Super Lawyers. Based in Dallas, Mr.
Coleman has been an ABI member since 1990.
Based in Houston, Mr. Ridulfo has been an ABI
member since 1998.
Bodman PLC announced that Marc M.
Bakst has been selected as a 2019 Michigan
Super Lawyer. Based in Detroit, he has been an
ABI member since 1998.
Michael Best & Friedrich LLP announced
that Christopher J. Schreiber has joined the
firm as a partner in its Litigation Group. Based
in Milwaukee, he has been an ABI member
since 2009.
Gray Reed & McGraw LLP announced
that Jason S. Brookner has been selected as a
2019 Texas Super Lawyer. Based in Dallas, he
has been an ABI member since 1995 and is on
ABI’s Board of Directors.
Haynes and Boone, LLP announced that several attorneys have been selected for the 2019
edition of Texas Super Lawyers. Charles A.
Beckham has been an ABI member since 1985.
Eli O. Columbus has been an ABI member since
2006. Patrick L. Hughes has been an ABI member since 2003. Ian T. Peck has been an ABI
member since 2005. Stephen M. Pezanosky has
been an ABI member since 1995.

have been named 2019 “Rising Stars” by
Thomson Reuters. Mr. Baxter has been an ABI
member since 2017 and is Communications
Manager of ABI’s Young and New Members
Committee. Mr. Ramsey has been an ABI
member since 2006, is co-chair of ABI’s
Business Reorganization Committee and is a
2017 ABI “40 Under 40” honoree.
Cole Schotz PC announced that Warren
A. Usatine has been elected as a co-managing
shareholder. Based in Hackensack, N.J., he has
been an ABI member since 2009.
Jones Walker LLP announced that Elizabeth
J. Futrell and R. Patrick Vance were included in New Orleans Magazine’s 2019 “Top
Lawyers” list. Ms. Futrell has been an ABI
member since 1985, and Mr. Vance has been an
ABI member since 1996.
Davis Polk & Wardwell LLP announced
that Restructuring Group Co-Head Marshall
S. Huebner has been named an “Outstanding
Restructuring Lawyer” by Turnarounds &
Workouts for 2019. Based in New York, he has
been an ABI member since 2017.
Roetzel & Andress, LPA announced the addition of an office in Winter Park, Fla. The office
also welcomes shareholders W. Glenn Jensen
and Jason W. Johnson, who have been ABI
members since 2005.
Nelson Mullins Riley & Scarborough, LLP
announced that Peter J. Haley has been selected
as a 2019 Massachusetts Super Lawyer. He has
been an ABI member since 2009.
King & Spalding announced that W. Austin
Jowers has been named an “Outstanding
Restructuring Lawyer” by Turnarounds &
Workouts for 2019. Based in Atlanta, he has
been an ABI member since 2003.
Reynolds, Reynolds & Little, LLC
announced that Robert P. Reynolds has been
named as a 2019 Mid-South Super Lawyer
and a “Top Attorney in the Mid-South,”
and that Ryan R. Hendley has been named
as a 2019 Mid-South Rising Star. An ABI
member since 1994, Mr. Reynolds is ABI’s
President-Elect. Mr. Hendley has been an
ABI member since 2019.
Barnes & Thornburg LLP announced
that David A. Hall has joined the firm as
Of Counsel. Based in the firm’s Grand Rapids,
Mich., office, he has been an ABI member
since 2019.
Shutts & Bowen LLP announced that
Lauren L. Stricker and James A. Timko
have been named to The Best Lawyers in
America list for 2020. Ms. Stricker has been
an ABI member since 2011. Mr. Timko has
been an ABI member since 2010 and served
on the advisory board for ABI’s Stetson/Paskay
Bankruptcy Seminar. abi
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O’Melveny & Myers LLP announced that
restructuring lawyer Adam C. Rogoff has
joined the firm’s New York office as a partner.
He has been an ABI member since 2004.
Royer Cooper Cohen Braunfeld LLC
announced that partners Marc E. Hirschfield
and Marc F. Skapof have been selected as 2019
New York Metro Super Lawyers. Mr. Hirschfield
has been an ABI member since 2004 and is on
the advisory board of ABI’s New York City
Bankruptcy Conference. Mr. Skapof has been
an ABI member since 2004.
Kelley Drye & Warren LLP announced that
three attorneys have been named 2019 New York
Metro Super Lawyers. James S. Carr has been
an ABI member since 2003. Robert L. LeHane
has been an ABI member since 2007. Eric R.
Wilson has been an ABI member since 2006.
In addition, Jennifer D. Raviele, an ABI member since 2010, and Lauren Schlussel, an ABI
member since 2016, were named “Rising Stars”
by the publication.
Husch Blackwell LLP announced that
Randall A. Rios was named to the 2019 Texas
Super Lawyers list. Based in Houston, he has
been an ABI member since 1995.
Keen-Summit Capital Partners LLC
announced the expansion of its presence in the
Southeast with the formal addition of Jennifer
M. Meyerowitz. Based in Atlanta, she has been
an ABI member since 2005, previously served
as chair of ABI’s “40 Under 40” Steering
Committee, is on the advisory board of ABI’s
Southeast Bankruptcy Conference and is on
ABI’s Board of Directors.
McGrail & Bensinger LLP announced that
Ilana Volkov has been named a 2019 New York
Metro Super Lawyer. She has been an ABI
member since 2003.
Montgomery, McCracken, Walker & Rhoads,
LLP announced that Gilbert R. Saydah has been
recognized as a 2019 New York Metro Super
Lawyer. He has been an ABI member since 2004.
Armstrong Teasdale LLP announced
that three attorneys have been named 2019
Missouri Super Lawyers. Richard W. Engel
has been an ABI member since 1989. David
L. Going has been an ABI member since
1997 and is on the advisory board of ABI’s
Midwest Regional Bankruptcy Seminar.
Bruce D. LeMoine has been an ABI member
since 2004.
Trenam Law announced that Alexander
Zesch has joined the firm as an associate in its
Bankruptcy and Creditors’ Rights Group in St.
Petersburg, Fla. He has been an ABI member
since 2019.
Nelson Mullins Riley & Scarborough, LLP
announced that Nashville, Tenn.,-based attorneys John T. Baxter and Shane G. Ramsey

Ilana Volkov

Robert P. Reynolds
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New Members
May (partial list)

Maggie Soboleski
Office of Maggie Soboleski
Philadelphia
Jordan Solomon
Georgia State University
Atlanta
Andrew D. Sorkin
Latham & Watkins LLP
Washington, D.C.
Dalton Stanley
University of Kentucky College of Law
Lexington, Ky.
Peter J. Staver
Staver & Anderson PC
Taylor, Mich.
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Demetrios Stavracos
AOArt
Clearwater, Fla.
Erin Stead
Verizon
Ashburn, Va.
Matthew Steinberg
Georgetown University Law Center
Washington, D.C.
Issac Stevens
University of Pennsylvania Law School
Philadelphia
Jesse C. Stewart
Sussman Shank LLP
Portland, Ore.
Savannah Story
University of Georgia
Athens
Flor A. Tataje
Law Office of Flor A. Tataje
Modesto, Calif.
Jiun-Wen Bob Teoh
Foley Hoag LLP
Boston
Christin Q. Thompson
Georgia State University
Villa Rica, Ga.
Joseph Tiano
Legal Decoder
Scottsdale, Ariz.
Clare Tompkins
Georgia State University
Woodstock, Ga.
Kyle Trevett
US Bankruptcy of Kansas City
Kansas City, Mo.
Enrico Venerus
Wharton School of Business
Irvine, Calif.
Viroopa Volla
Harvard Law School
Boston
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Andrew Walker
Jones Fussell
Covington, La.

Marisa Pari Ahlzadeh
Georgia State University
Atlanta

Virginia Ellis
The Law Office of Timothy Springer
Fresno, Calif.

William Wall
Fidelity Management & Research Co.
Boston

Charles Appel
Inland Counties Legal Services Inc.
Riverside, Calif.

Loyd Esler
Marsh
Houston

Daniel E. Walsh
Briggs Management Partners, LLC
Weymouth, Mass.

Leandro Area
Porteous, Hainkel & Johnson, LLP
New Orleans

Connor Farley
Vanderbilt University
Nashville, Tenn.

Patrick Walsh
Cedar Croft Consulting
New York

Jessica Arett
Sherman & Howard LLC
Denver

Thomas R. Fawkes
Tucker Ellis LLP
Chicago

Laura Walsh
Georgia State University
Dacula, Ga.

Christopher A. Bailey
Thompson & Knight LLP
Houston

Isauro Fernandez
Fernandez Law PLLC
New York

Kayla A. Watkins
Georgia State University
McDonough, Ga.

Derek Beutler
Beutler Law
South Jordan, Utah

John Flanagan
University of Illinois College of Law
Champaign, Ill.

Desiree Watson
Taylor, Odachowski,Smidt, et al.
St. Simons Island, Ga.

William Brightwell
Brightwell Law, PLLC
Pensacola, Fla.

Alan J. Gallivan
Chicago-Kent College of Law
Evanston, Ill.

Jason E. Wax
Law Office of Jason Edward Wax
Portland, Ore.

Stephen Carter
Indianapolis

Maggie-Machre K. Garrett
Georgia State University
Atlanta

Richard E. Weltman
Weltman & Moskowitz, LLP
New York
Laura Abernathy Williams
Rainey, Kizer, Reviere & Bell, PLC
Jackson, Tenn.
Zachary Williams
University of Nevada, Las Vegas
Las Vegas
Catherine Wilson
University of Nebraska College of Law
Lincoln, Neb.
Amanda Winfree
U.S. District Court (D. Del.)
Wilmington, Del.
Samantha Wright
Middleton Reutlinger
Louisville, Ky.
Kailey Wright
Grobstein Teeple
Lake Forest, Calif.
Marcia H. Yafuso Loeffelholz
Hecht Solberg
San Diego
Brenda L. Zeddun
Law Advisors, SC
Madison, Wis.

June

Carlos Abadi
DecisionBoundaries LLC
New York
Rashida J. Adams
White & Case LLP
New York

Kyle Clark
Kyle D. Clark, Attorney-at-Law LLC
Madison, Ala.
Molly Considine
PPBG Law
Billings, Mont.
Michele Cook
The Cook Law Firm
Haughton, La.
Richard Preston Cook
Richard P. Cook, PLLC
Wilmington, N.C.
Meghan E. Cooper
College of the Holy Cross
Attleboro, Mass.
Philip F. Counce, Jr.
Counce Law Office
Germantown, Tenn.
Katherine E. Culbertson
Seattle University
Seattle
Karamvir S. Dahiya
Dahiya Law Offices LLC
New York
Robert Davis
Fisher Farmer & Co.
Minneapolis
Andrew A. DePeau
Robinson & Cole LLP
Hartford, Conn.
Albert J. Derbes, IV
The Derbes Law Firm, LLC
Metairie, La.
Elizabeth L. Eddy
Steinhilber Swanson LLP
Milwaukee

John Gibbons
Vanderbilt University
Nashville, Tenn.
Brian M. Glass
Stokes & Glass, PLLC
Memphis, Tenn.
Leslie S. Gold
Fidelity Capital Holdings, Inc.
Los Angeles
Kord Golliher
Throckmorton Partners
Mill Valley, Colo.
Or Tur-Sinai Gozal
U.S. Bankruptcy Court (N.D. Ill.)
Chicago
Tracy Green
Wendel Rosen LLP
Oakland, Calif.
Ryan L. Groves
McKinney & Malapit Law
Indianapolis
Otto Willy Gübel, Jr.
OG Sociedade de Advogados
Campinas, Brazil
Michael B. Guerry
Porteous, Hainkel & Johnson LLP
New Orleans
William Hale
Georgia State University
Atlanta
Erika J. Harris
Georgia State University
Atlanta

Roy R. Leaf
Nyemaster Goode, P.C.
Iowa City, Iowa

Megan Price
Price & Price Law, PC
Dallas

Frederic Stupart
Eaglestone Advisors LLC
Bronxville, N.Y.

Robert Healey
Healey Law LLC
Chesterfield, Mo.

Norman J. Lee, III
Freestate Legal Services, LLC
Fairhope, Ala.

Bruce Racine
Fordham University
New York

Mahalaxmi Subramanian
University of Miami School of Law
Miami

Rhonda Hill
Georgia State University
Smyrna, Ga.

Evan Lee
Waldrep LLP
Winston Salem, N.C.

Lily M. Ramin
Boston University
Boston

Nicole E. Trice
Gordon Brothers Group, LLC
Boston

Samantha Indelicato
O’Melveny & Myers LLP
San Francisco

Kristen Murri Leone
Georgia State University
Suwanee, Ga.

Gabrielle A. Ramirez
Jones Walker LLP
Houston

Haley Trust
SilvermanAcampora LLP
Jericho, N.Y.

Laura James
Georgia State University
Atlanta

William C. Liedtke, III
QSP Capital LLC
Edmond, Okla.

Sallie Glazier Randolph
Law Office of Stephanie Adams
Buffalo, N.Y.

Mengli Tu
Dentons
Chicago

Gregory A. Jarrett
Riverpoint Capital Partners , LLC
Naples, Fla.

Omar D. Lopera
Law Office of Omar D. Lopera
Boca Raton, Fla.

Terrence Kevin Rice
Terrence Rice, CPA
Milwaukee

Anthony J. Vignier
Law Office of Anthony J. Vignier
Kearny, N.J.

William F. Jaworski, Jr.
Law Office of William F. Jaworski
Dover, Del.

David E. Mack
Pathfinder Group
Evanston, Ill.

Ian Ridge
U.S. Bankruptcy Court (N.D. Ill.)
Chicago

Steven L. Walker
Law Offices of Steven L. Walker
San Jose, Calif.

Steve R. Johnson
Florida State University College of Law
Tallahassee, Fla.

Benjamin Martin
Law Offices of Benjamin “Skip” Martin
Sarasota, Fla.

Francisco J. Rodriguez-Nepote
Corona & Nepote
Guadalajara, Mexico

Sarah Walsh
Fordham University
New York

Amber Johnson
Georgia State University
Atlanta

Yolvondra Martin-Brown
The Martin Law Group, LLC
Atlanta

Rosa MarÌa Rojas Vértiz C., Ph.D.
Rojas Vértiz
Mexico City

Dan E. Watson
Accumyn Consulting
Houston

Taylor Jones
U.S. Bankruptcy Court (W.D. Wash.)
Tacoma, Wash.

Ralph C. Mayrell
Robbins, Russell, Englert, et al.
Washington, D.C.

Gregory A. Rougeau
Brunetti Rougeau LLP
San Francisco

John Whaley
Atlanta

Gregory J. Jordan
Jordan & Zito LLC
Chicago

Mark A. McDermott
Skadden, Arps, Slate, Meagher & Flom
New York

Alyssa Rusch
University of Chicago
Coppell, Texas

Peter A. Joseph
Law Offices of Peter A. Joseph
New York

Lloyd B. Mohney, IV
Georgia State University
Atlanta

Martin J. Salvucci
KTBS Law LLP
Los Angeles

Gary E. Klausner
Levene, Neale, Bender, Yoo & Brill, LLP
Los Angeles

Mark Moreno
Chicago

Aaron Scheibelhut
Widener University
Chester, Pa.

Edward J. Kosmowski
Delaware Department of Justice
Wilmington, Del.
Kristen L. Krol
Debt Relief Legal Clinic, PLLC
Lansing, Mich.
James Ktsanes
Latham & Watkins LLP
Chicago
Madeleine Kvalheim
Kutner Brinen, PC
Denver
Asia Lampley
Santa Barbara/Ventura Colleges of Law
Santa Barbara, Calif.
Brittany C. Langley
Georgia State University
Lawrenceville, Ga.
Philip C. Lawson
True Guarnieri Ayer, LLP
Frankfort, Ky.

Kevin H. Morse
Clark Hill PLC
Chicago
Nick Moser
Marlow, Woodward & Huff, Prof. LLC
Yankton, S.D.
Robert D. O’Conor
O’Conor, Mason & Bone, PC
Houston
Amanda A. Page
Page Law, PLLC
Southfield, Mich.
Fei Pang
Law Offices of Fei Pang
Arcadia, Calif.
Johnie J. Patterson, II
Walker & Patterson, PC
Houston
Raymond Platz
Solomon Edwards
Houston
C. Jeremy Pope
Pope/Partners LLC
Atlanta

Kathryn Andrews Seiferth
Georgia State University
Chattanooga, Tenn.
Maryia Shybut
University of Illinois College of Law
Urbana, Ill.
Donald J. Slater, Jr.
Suffolk University
South Windsor, Conn.
Justin M. Smith
Justin Marcus Smith, LLC
Madison, N.J.
Barbara Quinn Smith
Law Offices of Barbara Quinn Smith
Mentor, Ohio
Ian A. Smith
Smith Law Firm LLC
Jackson, Wyo.
Ben Stolz
Perliski Law Group
Dallas, Fla.

Colby Whitlow
FTI Consulting, Inc.
Coppell, Texas
Steven Wiechman
Wiechman Law Office LLC
Topeka, Kan.
Abigail B. Willie
U.S. Bankruptcy Court (E.D.N.Y.)
St. Louis
Daniel J. Winter
Law Offices of Daniel J. Winter
Chicago
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Phillip Hawkins
Hawkins Law
Tulsa, Okla.

P. Joshua Wisley
Conner & Winters, LLP
Fayetteville, Ark.
Jonathan Wong
Ernst & Young LLP
New York
Benjamin Woodruff
University of Maine
Portland, Ore.
Joseph Wrobel
Joseph Wrobel, Ltd.
Highland Park, Ill.
Alex Xuan
Washington University in St. Louis
St. Louis
Margaret Yamin
Latham & Watkins LLP
Washington, D.C.
Ryan Yanaway
Weston Legal, PLLC
Houston. abi
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order to avoid a transfer as a preference: (1) the transfer of
an interest of the debtor in property to or for the benefit of a
creditor (§ 547(b)(1)); (2) made on account of an antecedent debt owed by the debtor to the creditor before the transfer (§ 547(b)(2)); (3) made when the debtor was insolvent
(§ 547(b)(3)); (4) made within 90 days of the bankruptcy
filing if the transferee is a non-insider (and between 90 days
and one year of the filing if the transferee is an insider)
(§ 547(b)(4)); and (5) that enabled the creditor to receive
more than the creditor would have recovered in a chapter 7
liquidation of the debtor (§ 547(b)(5)). Vista did not dispute
that the liquidating trustee had satisfied the first four elements
of § 547(b).17 The only issue in dispute was whether the liquidating trustee had proved the fifth element.18
Vista moved for summary judgment, contending that
the liquidating trustee had failed to satisfy § 547(b)(5) for
the following reasons: (1) the debtors made the post-petition payments pursuant to the critical-vendor order; (2) the
amount of the post-petition payments exceeded that of the
transfers; (3) had the transfers not been made, the debtors had
authority to pay the $217,410 without adjusting the $2 million critical-vendor cap; and (4) the debtors had not reached
the $2 million cap.19
The liquidating trustee opposed Vista’s motion for summary judgment, arguing that there was a genuine issue of
material fact concerning whether Vista’s pre-petition general
unsecured claim would have been paid in full under a hypothetical chapter 7 liquidation. The liquidating trustee also
asserted that there is no critical-vendor defense to preference liability in the Bankruptcy Code, but to the extent such
a defense exists, it applies only in narrow circumstances not
present here.20

The Maxus Court’s Analysis

The Maxus court’s analysis of whether the critical-vendor
order shielded Vista from the liquidating trustee’s preference
claim included a review of HLI Creditor Trust v. Export
Corp.21 The HLI court approved an order that permitted, but
did not direct, the debtors to pay certain critical vendors, up
to a cap of $1.6 million.22
After confirmation of the HLI debtors’ chapter 11 plan
and creation of a liquidating trust, the trust commenced
an adversary proceeding against a creditor, Export, seeking to recover preferential transfers totaling approximately
$286,000.23 Export filed a motion to dismiss, arguing that
the alleged preferential transfers were immune from attack
by virtue of the critical-vendor order.24
Export argued that as a critical vendor, it should receive
full payment of its pre-petition claim in exchange for pro17 Id. at 70.
18 Id.
19 Id. at 70-71.
20 Id. at 71.
21 313 B.R. 189 (Bankr. D. Del. 2004).
22 Id. at 193.
23 Id. at 191.
24 Id.
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viding post-petition services to the HLI debtors.25 The trust
responded that the critical-vendor order did not include a
blanket waiver of the HLI debtors’ preference claims against
vendors, including Export.26 The trust further argued that
Export had not entered into a post-petition trade agreement
with the debtors, and the debtors did not pay Export under
the critical-vendor order.27
In denying Export’s motion to dismiss, the HLI court
noted that the debtors paid Export prior to even filing the
critical-vendor motion. The HLI court also found that a disputed issue of fact existed over whether the debtors considered Export to be a critical vendor, and concluded that any
payments under the critical-vendor order were permissive,
not mandatory, and thus Export was not entitled to full payment of its pre-petition claim.28
The Maxus court also reviewed the decision in Zenith
Indus. Corp. v. Longwood Elastomers Inc.,29 where the critical-vendor order at issue authorized the debtor to pay certain
pre-petition vendor claims up to a $1 million cap.30 The debtor later commenced an adversary proceeding against another
creditor, Longwood, seeking to recover payments made during the preference period, including a payment exceeding
$500,000, made on the eve of the debtor’s bankruptcy filing.31 Longwood filed an answer in which it asserted various
affirmative defenses, including that the critical-vendor order
protected Longwood from preference risk.32
The Zenith debtor then moved to strike Longwood’s
critical-vendor defense.33 Because Longwood had failed to
respond to that motion, the Zenith court entered an order
granting the motion and striking Longwood’s critical-vendor
defense.34 Longwood subsequently moved for reconsideration
of the order to strike, arguing that even if the debtor had not
made the pre-petition transfers, Longwood would have nevertheless been paid under the critical-vendor order because
the debtor considered Longwood to be a critical vendor.35
The Zenith court denied Longwood’s motion for reconsideration, holding that even if Longwood were a critical
vendor, the debtor’s payment of approximately $500,000
to Longwood would likely have drawn objections, because
the payment comprised over one-half of the $1 million cap
under the critical-vendor order.36 The court also relied on the
critical-vendor order only authorizing, but not directing, the
debtor to pay critical-vendor claims.37
Finally, the Maxus court considered AFA Investment Inc.
v. Trade Source Inc.,38 wherein the AFA court approved a
critical-vendor order authorizing the debtors to pay essential
25 Id. at 192.
26 Id. at 193.
27 Id.
28 Id. at 193-94.
29 319 B.R. 810 (Bankr. D. Del. 2005).
30 Id. at 812.
31 Id. at 812.
32 Id.
33 Id.
34 Id.
35 Id. at 814.
36 Id. at 817-18.
37 Id. at 815.
38 538 B.R. 237 (Bankr. D. Del. 2015).
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suppliers up to an aggregate cap of $6 million.39 The debtors and Trade Source then executed a letter of agreement
that required that the AFA debtors pay Trade Source’s prepetition claim in exchange for Trade Source continuing to
provide post-petition services on pre-petition terms.40 The
AFA debtors subsequently sought to avoid and recover an
approximately $25,000 preference payment made to Trade
Source.41 The debtors sought summary judgment, arguing
that Trade Source was an unsecured creditor, and that unsecured creditors would receive less than a 100 percent distribution in a hypothetical chapter 7 liquidation.42 Trade Source
responded that even in a hypothetical chapter 7 liquidation,
it would have still received 100 percent payment of its claim
under the critical-vendor order and letter agreement.43
The AFA court granted summary judgment in favor of
Trade Source. The court relied on the Third Circuit’s decision in In re Kiwi Int’l Air Lines Inc., 44 which held that
when assuming an executory contract under § 365 of the
Bankruptcy Code, a debtor’s obligation to make cure payments satisfying a contract counterparty’s pre-petition claim
is a full defense to a preference claim against the counterparty.45 Relying in part on Kiwi, the AFA court found that it was
appropriate to analogize a debtor’s payment under its agreement with a critical vendor, which requires full payment of
the vendor’s pre-petition claim, to a debtor’s payment under
an assumed contract.46
The AFA court also considered the large disparity
between the approximately $25,000 preference payment at
issue and the $6 million critical-vendor cap.47 The court reasoned that the AFA debtors’ request for payment of an additional $25,000 to Trade Source in the critical-vendor motion
would likely not have drawn an objection or resulted in the
court’s refusal to enter the order.48 By contrast, in Zenith, the
preference payment at issue accounted for more than half of
the cap amount.
Finally, the AFA debtors entered into the letter agreement with Trade Source that obligated the debtors to pay
Trade Source’s pre-petition claim.49 Accordingly, the AFA
court was able to distinguish the Zenith decision and denied
the AFA debtors’ motion for summary judgment, ruling that
Trade Source would have received a 100 percent recovery in
a hypothetical chapter 7 liquidation.50
Relying on these cases, the Maxus court denied Vista’s
summary-judgment motion, finding that a genuine issue of
material fact existed concerning whether the full amount of
the transfers would have been paid to Vista in a hypothetical
chapter 7 liquidation.51 The Maxus court reasoned that chapter 7 liquidations often result in general unsecured creditors
being paid less than 100 percent, if they are paid anything
at all.52 The Maxus court also distinguished the AFA case
39 Id. at 244.
40 538 B.R. at 239.
41 Id. at 240.
42 Id. at 243.
43 Id.
44 344 F.3d 311 (3d Cir. 2003).
45 Id. at 321.
46 538 B.R. at 243-44.
47 Id. at 244.
48 Id.
49 538 B.R. at 244.
50 Id. at 243.
51 615 B.R. at 73.
52 Id.
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on the basis that the AFA debtors and Trade Source entered
into a trade agreement, while Vista and the debtors had no
such agreement.53 Unlike the facts in AFA, but similar to the
situation in Zenith, if the debtors had not made the transfers,
a request to pay Vista approximately $217,410 would have
plausibly drawn objections, as such payments would have
accounted for approximately 11 percent of the $2 million cap
authorized by the critical-vendor order.54

The Maxus holding appears
consistent with the reasoning
of cases within the District
of Delaware and elsewhere
that have addressed the issue
[of critical-vendor status].
Finally, and most important to the Maxus court, the critical-vendor order only authorized, but did not require, the
debtors to pay any particular vendor’s pre-petition claim.55
The debtors retained complete discretion to decide which
vendor they would pay, along with the amount of payment,
in exchange for the vendor’s agreement to provide post-petition trade terms.56 As such, the post-petition payments made
to Vista were not required under the critical-vendor order.
Accordingly, it was plausible, for purposes of summary judgment, that the liquidating trustee could prove at trial that the
transfers would not have been paid in a hypothetical chapter 7 liquidation, and thereby satisfy § 547(b)(5).57

Conclusion

The Maxus holding appears consistent with the reasoning
of cases within the District of Delaware and elsewhere that
have addressed the issue.58 Accordingly, creditors considering providing post-petition goods or services to a debtor in
exchange for the payment of pre-petition claims pursuant
to a critical-vendor order should carefully review how the
debtor’s critical-vendor program is structured and whether
it leaves open the possibility that a critical vendor may still
have preference risk.
In particular, creditors should consider the following:
(1) whether the critical-vendor motion or order identifies the
critical vendors or the goods and/or services they provide
to the debtor; (2) whether critical vendors may enter into a
post-petition agreement with the debtor that provides for full
payment of their claims in exchange for their agreement to
continue providing goods and/or services on credit terms to
the debtor; (3) whether the order specifically includes a waiver of avoidance claims against critical vendors; and (4) if the
order requires, or merely provides discretion for, the debtor
to make payments to critical vendors. abi
53 Id. at 74.
54 Id.
55 Id.
56 Id.
57 Id. at 74.
58 Although not cited in the Maxus decision, the U.S. Bankruptcy Court for the Eastern District of New York
in In re Personal Commc’ns Devices LLC rejected a preference defendant’s critical-vendor defense. The
court rejected the defendant’s “hindsight analysis” that a hypothetical preference waiver would have
been granted in the defendant’s favor because the critical-vendor order (1) was permissive, (2) did not
identify the defendant as a critical vendor, and (3) did not include a waiver of preference liability. 588
B.R. 691 (Bankr. E.D.N.Y. 2018).
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Consumer Point: 401(k) Contributions for Maintenance and Support
from page 22

it did for retirement loan repayments in § 1322(f).10 Congress’s
use of the phrase “except that” served merely to clarify that the
exclusion of such pre-petition contributions from the estate did
not give rise to disposable income to the debtor.11
Courts that follow this view have reasoned that the phrase
“such amount” in § 541(b)(7)(A) applied only to pre-petition, not post-petition, contributions.12 Some courts have also
focused on the hanging paragraph’s location within § 541;13
specifically, § 541 defines the contours of the bankruptcy
estate (a pre-petition concept) and not projected disposable
income (a post-petition concept).
The problem with this interpretation is that it gives little, if any, meaning to the hanging paragraph, which would
serve only to reaffirm — redundantly to § 1325(b)(2) — that
wages that a debtor might voluntarily contribute to a 401(k)
plan form part of his/her disposable income. The hanging paragraph clearly states that the amounts described in
§ 541(b)(7), including 401(k) contributions, “shall not constitute disposable income as defined in section 1325(b)(2).”
This interpretation ignores the plain text of the amendment.

The Davis Approach: A Debtor May
Contribute as Before

The U.S. Court of Appeals for the Sixth Circuit recently
addressed whether a debtor may continue 401(k) contributions post-petition and held that the hanging paragraph is
best read to exclude from disposable income a debtor’s postpetition 401(k) contributions to the extent that they were
regularly withheld pre-petition.14 In Davis, the court declined
to endorse either the Seafort view15 or the current-monthlyincome interpretation,16 because either would produce the
same result in that case.
In Davis, the court observed that the phrase “such
amount” was ambiguous as to whether it referred to aggregate pre-petition contributions or monthly post-petition contributions.17 It reasoned that Congress presumably intended
10 In re Prigge, 441 B.R. at 677.
11 Id. at 677, n.5.
12 Id. at 708.
13 Id.; In re Parks, 475 B.R. 703, 708 (B.A.P. 9th Cir. 2012); In re McCullers, 451 B.R. 498, 504-05 (Bankr.
N.D. Cal. 2011).
14 In re Davis, 960 F.3d 346 (6th Cir. 2020).
15 The Seafort view reads §§ 541(b) and 541(b)(7) to exclude from disposable income voluntary retirement contributions in an amount not to exceed those made as of the petition date. In re Seafort, 437
B.R. 204, 208-09 (B.A.P. 6th Cir. 2010). In this case, the Sixth Circuit Bankruptcy Appellate Panel
addressed the narrow issue of whether a chapter 13 debtor who was repaying a 401(k) loan could,
once the loans were repaid, use the newly available income to start making 401(k) contributions. By
reading §§ 541(a) and 541(b) together, the Seafort view concludes that the amount of permissible
401(k) contributions is fixed as of the filing date, so a debtor’s contribution as of the date of filing
becomes a ceiling. See also In re Thompson, 2018 WL 1320171, at *2; In re Read, 515 B.R. 586,
590 (Bankr. E.D. Wis. 2014); In re Jensen, 496 B.R. 615, 621 Bankr. D. Utah 2013); In re Noll, No.
10-35209-SVK, 2010 WL 5336916, at *2 (Bankr. E.D. Wis. 2010). Interestingly, on appeal, the Sixth
Circuit Court of Appeals affirmed the Seafort’s holding that the debtor could not start making 401(k)
contributions post-petition, but for different reasons. Seafort v. Burden (In re Seafort), 669 F.3d 662
(6th Cir. 2012). There, the court of appeals endorsed, in dicta, the Prigge view. Id. at 674, n.7. In
Davis, the court did not technically overrule Seafort, but adopted different reasoning to build upon it.
16 The current-monthly-income approach construes the hanging paragraph to exclude the debtor’s prepetition contributions from the calculations of “current monthly income” (i.e., average over six months).
While the result is usually identical to that reached by the majority’s approach, the mechanics are slightly
different, and it analyzes the average of the past six months; if a debtor had changed his/her 401(k)
contributions in the six months prior to filing, these approaches would reach different results. See In re
Anh-Thu Thi Vu, No. 15-41405-BDL, 2015 WL 6684227 (Bankr. W.D. Wash. 2015).
17 In re Davis, 960 F.3d at 353-54.
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a “substantial change” to existing law, and that for the hanging paragraph to have meaning,18 the best way to read the
hanging paragraph was to exclude monthly 401(k) contributions withheld prior to the bankruptcy from a debtor’s
disposable income.19
The problem with this interpretation, as the court
observed,20 is that it ignores the phrase “except that” at the
beginning of the hanging paragraph. This phrasing implies
that there is a general rule to which the hanging paragraph
provides an exception. Instead, the hanging paragraph, in this
view, would add a separate, additional rule: Post-petition contributions are exempt in the amount that the debtor withheld
pre-petition. Had Congress intended to exclude from disposable income post-petition contributions less than or equal to
the amounts of pre-petition contributions, it more naturally
would have used the word “and” instead of “except that.”
Moreover, the Sixth Circuit’s opinion in Davis deviates
from its prior guidance in Seafort dictum.21 Most importantly,
though, the Davis view legislates from the bench. The statute
does not distinguish between pre- and post-petition contributions, so courts should not add such a distinction.

The Johnson View: Contributions Are
Always Excluded, Subject to Good Faith

The Johnson view 22 is that the hanging paragraph
excludes all 401( k) contributions, so long as the debtor
contributes in good faith. This is a slight variation from the
Seafort approach because it does not limit the amount of
deductible contributions to those made at the time of filing,
but permits a debtor to continue making voluntary contributions to a 401(k) — or even increase contributions — in
good faith.23
Proponents of this view observe § 541(b)(7)’s express
exemption of certain contributions to employee benefit
plans (EBPs), including 401(k) plans,24 and emphasize the
Bankruptcy Code’s broad language: “‘[A]ny amount’ that is
either ‘withheld by’ or ‘received by’ a debtor’s employer for
qualifying EBPs ... ‘shall not constitute disposable income,
as defined in section 1325(b)(2).’”25
Under the Johnson view, the hanging paragraph “placed
retirement contributions outside the purview of a chapter 13
plan.”26 Therefore, the Johnson view is that debtors may fund
401(k) plans freely “in good faith, so long as their contributions do not exceed the limits legally permitted by their
401(k) plans.”27
Good faith is an independent requirement for confirmation of any chapter 13 plan.28 By determining good faith,
18 Id.
19 Id. at 355.
20 Id. at 356.
21 See discussion at fn. 15, supra.
22 See In re Johnson, 346 B.R. 256.
23 In re Thompson, 2018 WL 1320171, at *2.
24 In re Johnson, 346 B.R. at 263 (citing 29 U.S.C. § 1002(3)).
25 Id. (citing 11 U.S.C. § 541(b)(7)(A) and (B) (emphasis added)).
26 Id.
27 Id.
28 In re Cantu, 553 B.R. 565, 577 (Bankr. E.D. Va. 2016) (citing 11 U.S.C. § 1325(a)(3)).
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courts can take an ad hoc approach to analyze whether a
debtor is using a bankruptcy plan for its intended purposes.
For example, courts may find good faith when a debtor has
very low monthly expenses, only requested a modest contribution to his/her 401(k), has not engaged in any pre-petition
misconduct and nothing indicates that his/her desire to save
for retirement is insincere.29 To determine good faith, courts
may consider the following: (1) the debtor’s age in relation
to his/her anticipated retirement;30 (2) the debtor’s pre-petition pattern of preparation for retirement;31 (3) the amount
of the debtor’s income from all sources; (4) the debtor’s and
his/her dependents’ living expenses; (5) the amount of attorneys’ fees; (6) the expected duration of the chapter 13 plan;
(7) the debtor’s sincerity and motivations; (8) the debtor’s
degree of effort; (9) the debtor’s ability to earn; (10) special
circumstances; (11) multiple bankruptcies; (12) the circumstances under which the debtor contracted his/her debts;
(13) the burden upon the trustee; (14) sustainability of repayment; and (15) the potential nondischargeability of debt in a
chapter 7 proceeding.32
Proponents of the Johnson view have argued that
§ 541(b)(7) does not draw a temporal distinction or otherwise limit a debtor’s ability to contribute on a pre- or
post-petition basis, nor is there any evidence of such congressional intent.33 Further, no statutory language limits the
amount of 401(k) contributions that a debtor may make.34
Had Congress sought to limit the amount of retirement contributions that a debtor may deduct from projected disposable income to the amount he/she was contributing as of the
petition date, Congress could have inserted such language
into § 541(b).35
The primary criticism of the Johnson view is that it
might invite debtor abuse by funneling money into a debtor’s 401(k) instead of repaying creditors. Further, it provides
courts with a great deal of discretion in determining whether
debtors are acting in good faith by proposing to continue or
increase their contributions, which might lead to inconsistency and unpredictability.

The Johnson Approach Allows Courts to
Maximize Benefit to Debtors and Creditors

In searching for the best interpretation, the Sixth Circuit
Court of Appeals has argued that the statute is “inelegantly
drafted,” so courts should interpret the statute in a way “that
is not only more consistent with the language of the statute
than the competing interpretation[s], but that also is consistent with the legislative history and the overriding purpose of
BAPCPA.”36 The Johnson view is strongest under the canons
of statutory construction.
For starters, the reenactment canon counsels that when
Congress amends a statutory provision, one should presume
29 Id. at *7.
30 RESFL FIVE LLC, 2017 WL 4348897, at *8.
31 Id.
32 In re Johnson, 346 B.R. at 261 (citing Kitchens v. Ga. RR Bank & Trust Co. (In re Kitchens), 702 F.2d 885,
888 (11th Cir. 1983)).
33 RESFL FIVE LLC v. Ulysse, No. 16-cv-62900-BLOOM/Valle, 2017 WL 4348897, at *7 (Bankr. S.D. Fla. 2017).
34 In re Egan, 458 B.R. 836, 846 (Bankr. E.D. Pa. 2011); see also, e.g., In re Mati, 390 B.R. 390 11, 18
(Bankr. D. Mass. 2008); In re Nowlin, 366 B.R. 670, 676 (Bankr. S.D. Tex. 2007); aff’d, In re Nowlin, 576
F.3d 258 (5th Cir. 2009).
35 Id.
36 In re Seafort, 669 F.3d at 671 (citing Baud v. Carroll, 634 F.3d 327, 357 (6th Cir. 2011)).
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a change in meaning.37 Here, the status quo pre-BAPCPA
was an “overwhelming consensus” that wages withheld as
voluntary 401(k) contributions constituted part of a debtor’s
disposable income. Accordingly, one should presume that
the amendment served to alter the existing law and remove
401(k) contributions, at least to some extent, from a debtor’s
disposable income. Moreover, the presumption against ineffectiveness suggests that Congress “presumably does not
enact useless laws.”38 To hold that 401(k) contributions are
included in a debtor’s disposable income would rob the hanging paragraph of any use.
Similarly, the canon against surplusage advises to give
effect to every word Congress used. Therefore, a construction
of the hanging paragraph that gives both it and § 1325(b)(2)
independent effect best aligns with the canons of construction.
Turning to the purpose and policy supporting BAPCPA,
the Johnson view provides the best likelihood to meet the
Bankruptcy Code’s purposes of getting creditors paid to the
maximum extent possible while maintaining debtors’ abilities to support themselves and their dependents. If courts
were to freeze contributions to the precise amount that a
debtor was contributing as of the filing date, the result would
adversely affect low-income filers and benefit high-income
filers by permitting high-income filers, who are more likely
to be making larger contributions to their 401(k) plans, to
continue doing so.
More importantly, this limitation ignores the reality of
debtor behavior prior to filing. Debtors generally do not
engage in sound strategies to protect their own financial selfinterests when in crisis; they are usually acting without counsel from a legal or financial professional. For many debtors,
chapter 13 is a last resort and the unwanted culmination of
months (or years) of unsuccessful attempts to manage debt
outside of bankruptcy.
Consumer debtors do not behave rationally after a failed
marriage, an unsuccessful business venture or a medical setback. Instead, they tend to do the opposite: 401(k) contributions are halted, and retirement accounts, protected from
creditor interests, are raided and drained to assuage creditor
demands. The amount of 401(k) contribution at the time of
filing reflects the panicked decision-making of a desperate
person. The “fresh start” purpose of bankruptcy is frustrated
when a debtor cannot meaningfully participate in strengthening the foundation of a sound financial house by saving for
retirement during his/her bankruptcy. By limiting the amount
of the contributions by “good faith” rather than a particular
dollar amount, courts can permit a debtor to pursue future
financial independence by contributing to his/her retirement
accounts in an amount that makes sense for the debtor without exploiting the bankruptcy system.
Although leaving “good faith” determinations to the
courts provides broad discretion and invites inconsistency
and unpredictability, the flexibility provided by the goodfaith approach and its ability to craft solutions for each
debtor’s individual circumstances outweighs concerns about
inconsistency among courts. Even if there is no perfect interpretation, the Johnson view is best, both textually and from
a policy perspective. abi
37 In re Davis, 960 F.3d at 354 (6th Cir. 2020) (citing Arangure v. Whitaker, 911 F.3d 333, 341 (6th Cir. 2018)).
38 Id. (citing United States v. Castleman, 572 U.S. 157, 178 (2014)).
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Affairs of State: Chapter 11, Gift Cards and Consumer Protection
from page 15

goal as of the petition date.15 Again, should the debtor continue to make post-petition gift card sales on the same prepetition terms under those circumstances? Is such a debtor
acting lawfully or ethically? It certainly seems a reasonable
interpretation of federal and state law that additional notice
to consumers is warranted in these circumstances.
Unfortunately, there is little to no case law directly
addressing these important consumer-protection issues. That
absence is likely a result of the fast pace of a retail chapter 11 case, especially one involving a retailer liquidating
through a § 363 sale process. In such a frantic environment,
the debtor and other parties-in-interest are likely to be exclusively focused on putting into place and executing a process
designed to maximize creditor value, leaving little time for
litigating issues related to consumer gift cards to the point of
a published opinion. This is where state and federal regulators play an important role in chapter 11 cases.
It does not make economic sense for a gift card holder
to hire a bankruptcy lawyer and argue these issues in light
of the small amounts in controversy. Moreover, some of
these matters might be addressed at first-day hearings, when
gift card holders are unlikely to know that their rights are at
stake.16 As for unsecured creditors’ committees, a committee will not yet have been formed on the first day of the case,
and even if a committee has been formed by the time a final
order addressing gift card issues is considered by the court,
committees rarely (if ever) take up this fight. Further, unsecured creditors’ committees naturally are more concerned
with creditor recovery than consumer protection. It is the role
of state attorneys general, together with the U.S. Trustee, to
appear in large retail bankruptcy cases to ensure that these
consumer-protection issues are addressed and the related
laws are enforced.

Gift Card Claims in Bankruptcy

While the amount in question might be small, any holder
of a gift card purchased pre-petition may file a claim for the
unused amount of the gift card. Whether the claim will be
classified as a priority claim under § 507(a)(7) or as a general
unsecured claim will depend, inter alia, upon the court in
which the bankruptcy is pending.
Some courts have held that pre-petition unused gift
cards are priority claims under § 507(a)(7), reasoning that
the money paid for the gift card qualifies as a pre-petition
deposit made by a consumer under § 507(a)(7) and is granted
priority.17 Granting priority status to gift card holders’ claims
makes it much more likely that the claim will be paid, as the
Bankruptcy Code requires priority claims to be paid in full
before any funds flow to general unsecured creditors.18
15 In re Pier 1 Imports Inc., Case No. 20-30805 (Bankr. E.D. Va.) (jointly administered).
16 While customer-program orders dealing with gift cards are commonly addressed at a first-day hearing
via an interim order, it is not unheard of for a court to enter a final customer-program order following a
first-day hearing. See, e.g., In re Lucky Brand Dungarees LLC, et al., Case No. 20-11768 (Bankr. D. Del.
July 6, 2020) [ECF No. 90] (final order authorizing customer program relief).
17 See In re WW Warehouse Inc., 313 B.R. 588, 595 (Bankr. D. Del. 2004), cf., In re Salazar, 430 F.3d 992,
995 (9th Cir. 2005) (granting priority status to consumer claim for prepayment of swimming pool).
18 See 11 U.S.C. §§ 507, 1129(a)(9).
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Because the term “deposit” in § 507(a)(7) is not specifically defined in the Code, other bankruptcy courts have read
the word narrowly, declining to grant priority status to prepetition gift card holders.19 As such, pre-petition gift card
claims are treated as general unsecured claims. There is currently no circuit court authority addressing this issue.
Regardless of the type of claim they may have, gift
card holders, as creditors, are entitled to notice of the
bankruptcy and the deadline by which to file a proof of
claim or the deadline by which the gift card must be used.
Many retail debtors argue that providing such notice can
be difficult, as, by design, the end user of the gift card is
not always the purchaser. Retail debtors therefore regularly seek permission to be relieved from this notice requirement, but notice is an important due-process issue, even
when it is difficult to accomplish. Courts should not allow
a debtor to refuse to take meaningful efforts to notify gift
card holders simply because the debtor may find it difficult to do so.
Moreover, while providing such notice might not be
easy, it is getting much easier and less costly than in the
past. Previously, courts required debtors to use a relatively
expensive publication-notice process to inform potential
creditors of bankruptcy filings. Technology has changed, and
today’s consumers are less likely to read the noticing sections
of newspapers. Instead, consumers are more likely to pay
attention to email, the internet and social media sites such
as Facebook and Twitter. Similarly, debtors generally have
access to customer email lists, and debtors regularly update
their websites to inform customers of various events, such as
“going-out-of-business sales.”
Many retail debtors also use social media sites to reach
their customers. Therefore, courts should require debtors to
update their websites and utilize their social media accounts
to provide gift card holders of notice of a bankruptcy filing
and the impact that it might have on gift card holders at a
relatively low cost to the debtor.20

Conclusion

Balancing the interests of consumer protection and maximizing creditor recovery can be difficult, but it is possible.
Debtors focused exclusively on a difficult reorganization or
sale process might be commended on their efforts to bring as
much money into the estate as possible. While paying creditors is very important, it cannot be the only consideration
for a going-concern debtor that has daily interactions with
consumers. Debtors seeking to maximize the recovery for
creditors at a cost to consumers might face increased scrutiny
from consumer-protection regulators and should consider the
ultimate cost of doing so. abi
19 See In re City Sports, 554 B.R. 329, 344 (Bankr. D. Del. 2016).
20 In re Stage Stores Inc., Case No. 20-32564 (Bankr. S.D. Tex.) (agreement with debtors’ counsel;
email documentation on file with the authors); In re CEC Entm’t Inc., Case No. 20-33163 (Bankr.
S.D. Tex. June 29, 2020) (Interim Order Authorizing Debtors to (I) Maintain and Administer PrePetition Customer Programs, Promotions, and Practices; and (II) Pay and Honor Related Pre-Petition
Obligations [ECF No. 108]).
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The International Scene: Abstention and Chapter 15
from page 19

must hear the matter.”10 However, Congress said just the
opposite in § 1529(4).

Mandatory Abstention Remains Clearly
Applicable in Chapter 15

Unlike the confusion over permissive abstention, mandatory abstention is indisputably applicable to chapter 15 cases.
Section 1334(c)(2) states:
Upon timely motion of a party in a proceeding based
upon a State law claim or State law cause of action, related to a case under title 11 but not arising under title 11 or
arising in a case under title 11, with respect to which an
action could not have been commenced in a court of the
United States absent jurisdiction under this section, the
district court shall abstain from hearing such proceeding
if an action is commenced, and can be timely adjudicated, in a State forum of appropriate jurisdiction.11
In Principal Growth Strategies LLC, et al. v. AGH
Parent LLC, the joint liquidators of Platinum Partners Value
Arbitrage Fund LP (PPVA), and Principal Growth Strategies
LLC (PGS), an entity formed by PPVA to hold a promissory
note (together, the “plaintiffs”), claimed that parties stripped
the note from PGS to the detriment of the plaintiffs.12 The
complaint included three counts under Delaware law and
three under Cayman Islands law.13 Filed in the Delaware
Chancery Court, the suit was removed to the district court
pursuant to 28 U.S.C. § 1452(a).14
The removing defendants argued that removal was appropriate because the district court had original bankruptcy jurisdiction
under 28 U.S.C. § 1334(b), asserting that the chancery action
arises under title 11 since the plaintiffs brought the action pursuant to powers granted under chapter 15. The plaintiffs moved to
remand the case back to the chancery court, and several defendants objected on Firefighters’ grounds. The plaintiffs asserted
that the district court must abstain from hearing the case under
28 U.S.C. § 1334(c)(2) and must remand the case to the chancery court under 28 U.S.C. § 1452(b), which provides, “The
court to which such claim or cause of action is removed may
remand such claim or cause of action on any equitable ground.”
The defendants countered that remand on equitable
grounds was prohibited by the Firefighters’ decision because
the chancery action was related to the PPVA chapter 15 case.
The district court rejected that argument:
10 488 B.R. 205, 240. The British American court did try to distinguish § 305 but ignored § 1529(4):
“Section 305 is the sole statutory authority for abstention from a title 11 case. However, section 305 is
not applicable in a case under chapter 15. 11 U.S.C. § 103(a). There is no provision in federal law allowing a federal court to abstain from an entire chapter 15 case.” The NBC would also make a complementary change to § 103(a) to eliminate any possible doubt: 11 U.S.C. § 103. Applicability of chapters:
(a) Except as provided in section 1161 of this title, chapters 1, 3, and 5 of this title apply in a
case under chapter 7, 11, 12, or 13 of this title, and this. This chapter, sections 305, 306,
307, 362(o), 555, 556, through 557, and 559, 560, 561, and through 562 of this title, and any
section of this title specifically made applicable by a section of chapter 15 apply in a
case under chapter 15.
11 See In re Fairfield Sentry Ltd., 458 B.R. 665 (S.D.N.Y. 2011) (remanding removed claims to state court for
determination of whether they could be timely adjudicated).
12 Principal Growth Strategies LLC, et al. v. AGH Parent LLC, et al., 2020 WL 1677088 (D. Del. April 6,
2020). In November 2016, the joint liquidators had obtained recognition of PPVA’s Cayman Islands liquidation proceeding in the Southern District of New York. Id. at *1.
13 Principal Growth v. AGH, Case No. 1:19-cv-01319, Doc. No. 10 (D. Del. Aug. 5, 2019).
14 See supra n.3.
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I will not apply Firefighters’ rationale or holding to
this case for three reasons. First, as the Court acknowledged in Firefighters’, “§ 1452 does not explicitly
exclude Chapter 15 cases.” Second, Firefighters’
addressed permissive abstention under § 1334(c)(1),
but this case involves mandatory abstention under
§ 1334(c)(2) and there is no language in § 1334(c)(2)
that suggests in any way that it does not apply to
proceedings related to Chapter 15 cases. Third, the
Third Circuit held in Stoe that “mandatory abstention
[under § 1334(c)(2)] is not in conflict with 28 U.S.C.
§ 1452....” As the Court explained:
[S]ection 1334(c)(2) does not purport to interfere with a court’s authority to remand under
§ 1452(b). Rather, § 1334(c)(2) governs only
whether a district court must abstain from hearing a case. Once a district court determines that
it ... must abstain from hearing a removed case
pursuant to [§] 1334(c)(2) ... it can consider
whether there is reason for the suit to proceed
in state court. If so, there will be an equitable
ground justifying remand under § 1452(b).15

[T]he combination of §§ 1529(4)
and 305 permit a bankruptcy
court to abstain from a
proceeding arising in, arising
under or related to a case
under chapter 15.

Some Things Are Clear, Others Not So Much

Even absent the statutory fix suggested by the NBC,16
the combination of §§ 1529(4) and 305 permit a bankruptcy
court to abstain from a proceeding arising in, arising under or
related to a case under chapter 15. Section 1334(c)(1) only
prevents abstention from deciding the chapter 15 case (i.e., the
application for recognition). Nonetheless, there will likely be
additional questionable decisions on permissive abstention in
chapter 15 cases until the NBC’s recommendation is actually
adopted. Parties thwarted by a Firefighters’ prohibition against
permissive abstention might try an alternative approach in the
appropriate cases, presenting a forum non coveniens argument
or seeking modification or termination of recognition under
§ 1517(d).17 As to mandatory abstention, the Principal Growth,
British American and Fairfield Sentry courts agree that mandatory abstention under 28 U.S.C. § 1334(c)(2) applied regardless of the muddle over permissive abstention. abi
15 Stoe v. Flaherty, 436 F.3d 209, 214-15 (3d Cir. 2006) (internal citations omitted).
16 See supra n.7.
17 Concerning the forum non coveniens approach, see In re Hellas Telecommunications (Luxembourg) II
SCA, 555 B.R. 323 (2016). Section 1517(d) provides: “The provisions of this subchapter do not prevent
modification or termination of recognition if it is shown that the grounds for granting it were fully or
partially lacking or have ceased to exist, but in considering such action the court shall give due weight to
possible prejudice to parties that have relied upon the order granting recognition.”
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from page 35

charged in complex chapter 11 cases. At some point, judges may ask for justification of sky-high rates, and board
certification is an objective credential that can justify a
premium rate.
Board certification is also valuable for attorneys who
practice in markets where more modest rates apply. It also
helps a young lawyer seeking to take his/her career to the
next level, as it is an investment in one’s career, as well as
a credential. In my experience, certification can be particularly valuable for an attorney who has been licensed five to

15 years, since that is the point in an attorney’s career when
it is important to stand out.
In addition, the ABC and ABI have created a special
course to prepare applicants who are planning to become
board certified. The full ABC Prep Course also provides six
hours of CLE credit (where permitted for online learning),
including one hour of ethics. The course is $295 for ABI
members and $395 for non-members (includes one year of
ABI membership, a $395 value). For more information, visit
abcworld.org and abi.org/abcprep. abi

On the Edge: Space Exploration and Production: Bankruptcy Perspectives
from page 25

Moreover, federal law governs the determination of
whether interests involving minerals on onshore federal lands
and federally protected Native American Indian lands are
executory contracts or true leases.19 For the determination
of the nature of interests in offshore oil and gas and other
mineral leases, a court may apply the law of the state that is
adjacent to the offshore leasing area, but only to the extent
the state law is not inconsistent with federal law.20
However, the question of what law is applicable to the
determination of classification and treatment of interests in
space resources remains unaddressed. To ensure uniformity,
Congress may consider codifying in an amended Bankruptcy
Code and/or other federal statutes, such as the Space Act
itself, the classification and treatment of property rights and
interests in space resources.

Abandonment/Decommissioning Liability

It is foreseeable that a company engaged in space
resource E&P may seek to abandon burdensome and
unprofitable outer space mining projects, assets and
related decommissioning obligations. Section 554 of the
Bankruptcy Code, as currently drafted, allows for the trustee or debtor-in-possession to “abandon any property of the
estate that is burdensome to the estate or that is of inconsequential value and benefit to the estate.”21 Section 365 also
allows for the rejection of burdensome executory contracts
and unexpired leases associated with the abandoned assets
and obligations.22
There is a legal framework for determining whether
burdensome property and the attendant decommissioning
18 See generally Camisha L. Simmons, “Is That Exploration and Production Lease Really a Lease?,” XXXVII
ABI Journal 12, 50-51, 82, December 2018, available at abi.org/abi-journal. See also Sabine Oil & Gas
Corp. v. Nordheim Eagle Ford Gathering LLC (In re Sabine Oil & Gas Corp.), 734 Fed. App’x 64 (2d Cir.
2018) (affirming bankruptcy and district courts’ determination that under Texas law, interests related
to minerals already extracted from ground were not real property, but personal property interests);
cf., Monarch Midstream LLC v. Badlands Prod. Co. (In re Badlands Energy Inc.), 608 B.R. 854, 869-7
(Bankr. D. Colo. 2019) (finding that under Utah law, gathering and processing agreement was in nature
of real property interest given that dedication in agreement covered and affected nonextracted minerals); Alta Mesa Holdings LP v. Kingfisher Midstream LLC (In re Alta Mesa Res. Inc.), 613 B.R. 90 (Bankr.
S.D. Tex. 2019) (concluding that under Oklahoma law, subject-gathering agreements created covenants
running with land).
19 See, e.g., Bolack v. Underwood, 340 F.2d 816, 819-20 (10th Cir. 1965).
20 See 43 U.S.C. § 1333(a)(2)(A).
21 See 11 U.S.C. § 554(a).
22 See 11 U.S.C. § 365(a).
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obligation might be abandoned by a debtor in bankruptcy.23
The public’s health and safety is a paramount consideration.
Although space is currently not colonized and populated by
humans, space resource E&P activities might have detrimental environmental effects that could reach and impact Earth.
Thus, courts would likely still need to conduct some sort of
public health and safety analysis when determining whether
to grant abandonment of assets and decommissioning obligations of space resource E&P projects.

Other Legal Issues

Although beyond the scope of this article, laws addressing lien and other issues for E&P projects on Earth currently
exist and may prove helpful to space resource E&P.

Conclusion

Asteroid mining and space resource E&P is one of the
newest pursuits of investors seeking vast wealth. Rapidly
emerging, evolving and advancing technology might bring
those efforts to fruition sooner rather than later. That being
said, the capital-intensive projects have downside risk that
could land the projects in bankruptcy.
Should the projects undergo an in-court restructuring, judges and practitioners have at their disposal the law
developed for application to oil and gas E&P and mining of
other natural resources on Earth. Mining for space resources
beyond planet Earth, however, will likely present uncharted
scenarios for which an existing domestic or international
principle or law cannot be applied analogously to resolve
the issue. Resolution of those anticipated novel and (in some
instances) complex legal questions will require creative outof-the-box thinkers among the judiciary and bar, and further
legislation by Congress.
On a final note, some believe that space resource E&P
is impossible or improbable during their lifetime and thus
should be relegated to an afterthought. However, as a nod
to those who believe space resource E&P is on the horizon,
“May the force be with you.” abi
23 See, e.g., Camisha L. Simmons, “Oil and Gas Decommissioning: At Whose Expense?,” XXXVII ABI Journal
4, 38-39, 99-100, April 2018, available at abi.org/abi-journal.
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Value & Cents: Bankruptcy and Business Valuation in the Current Environment
from page 30

and interest rates reported on the financial statements of public companies may require further analysis. In addition, care
should be exercised when estimating the components of debt
and equity capital used in the calculation of the discount rate.
Failure to do so could result in both an unreliable discount
rate and indication of value.
In addition to the income approach, the market approach
is a widely used business-valuation approach. The market
approach is also susceptible to distortions attributable to the
current environment.

Market Approach

The market approach is based on transactions involving the
equity securities or business enterprises of publicly traded or privately held companies. When conducting the market approach,
the expert will use market transactions to develop earnings multiples, which are then used to value the subject company.
Typically, the valuation methods used in the market
approach are twofold: (1) merger-and-acquisition (M&A)
method and (2) guideline-public-company (GPC) method.
The current environment has had a substantial impact on
the application of both of these methods for valuation dates
occurring after mid-February 2020. Accordingly, modifications to the traditional application of these methods might be
appropriate in order to conclude reliable indications of value.
M&A Method
M&A multiples are calculated by dividing the purchase
price of the target company by its earnings. Prices paid in
M&A transactions negotiated prior to mid-February 2020
likely do not reflect the impact of the current environment.
In addition, the economic uncertainty, risk-aversion and
tightening of corporate debt markets have reduced the flow
of M&A transaction activity that would ordinarily serve as
relevant data points for contemporaneous valuations.
If an expert is able to identify relevant M&A transactions,
caution should be exercised when applying M&A multiples
to the earnings of a subject company. Whether the earnings
and purchase price of the target company are impacted by the
current environment will be an important consideration in the
analysis. Inconsistent measurements of the purchase price,
earnings of the target company and earnings of the subject
company may result in unreliable indications of value.
GPC Method
COVID-19 has had a substantial impact on public capital
markets during 2020. From Feb. 19 to March 23, the major
stock market indices experienced one of the most significant
declines since the 1929 Great Depression. However, since
March 23, these same capital markets have fully recovered
and fueled speculation about a V-shape recovery.
GPC multiples are calculated by dividing the equity or
enterprise values of public companies by their respective
earnings. If these multiples are calculated based on stock
prices occurring after mid-February 2020 and earnings that
ABI Journal

do not reflect the current environment (e.g., financial statements dated Dec. 31, 2019), the application of these multiples
to the earnings of a subject company, which are affected by
the current environment, might be problematic. Given these
potential issues, it is appropriate to consider what modifications to the M&A and GPC methods are appropriate in order
to properly address the disruptions associated with the current environment.

Modifications to the Market Approach

It appears that the conditions associated with the current
environment were not fully reflected in the capital markets
until mid-February 2020. Accordingly, in situations where
the valuation date occurs before mid-February 2020, no
modifications to the traditional application of the market
approach may be necessary. However, when the valuation
date occurs after mid-February 2020, experts may wish to
consider the following alternative valuation methods.
Alternative M&A Method 1
If the purchase price and earnings of the target company
reflect the current environment, it might be appropriate to
calculate and apply these multiple(s) to the affected earnings of the subject company. This can occur when the M&A
transaction occurs after mid-February 2020 and the reported
earnings of the target company also reflect the impact of the
current environment.
If the purchase price of the target company reflects the
current environment (the “affected purchase price”) but its
earnings do not (the “unaffected earnings”), the multiples
derived from the transaction may not be appropriate to the
earnings of a subject company affected by the current environment (the “affected earnings”). This can occur when the
M&A transaction occurs after mid-February 2020, but the
reported earnings of the target company are from an earlier,
unaffected period (such as 2019). If this multiple is applied
to the affected earnings of the subject company, the impact
of the current environment might be double-counted, resulting in an unreliable indication of value. In order to correct
this analysis, the following procedures may be appropriate:
(1) Divide the affected purchase price of the target company by its unaffected earnings (this calculation will provide
the “affected M&A multiples”); (2) the affected earnings of
the subject company should then be adjusted to remove the
impact of the current environment, resulting in its unaffected
earnings; and (3) apply the affected M&A multiples to the
unaffected earnings of the subject company to estimate the
value of the subject company affected by the current environment (the “affected value”).
Alternative M&A Method 2
If the current environment has not affected the purchase
price of the target company (the “unaffected purchase price”)
and the unaffected earnings of the target company are used
continued on page 62
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in the calculation of the multiples, the following procedures
may be appropriate: (1) divide the unaffected purchase price
by the unaffected earnings of the target company to calculate
the “unaffected M&A multiples”; (2) if the earnings of the
subject company are the affected earnings, adjust these earnings to quantify its unaffected earnings; (3) apply the unaffected M&A multiples to the unaffected earnings of the subject
company to estimate the value of the subject company unaffected by the current environment (the “unaffected value”);
and (4) conduct an income-approach analysis to estimate the
value detriment attributable to the current environment for the
subject company, which should provide an estimate of damages attributable to the current environment for a discrete time
period, then subtract this damage estimate from the unaffected
value of the subject company to estimate its affected value.
Alternative GPC Method 1
If the stock price and reported earnings of the public
companies reflect the impact of the current environment
(i.e., after mid-February 2020), no modifications to the traditional application of the GPC method might be necessary.
However, if the valuation date stock price reflects the impact
of the current environment (the “affected stock price”), but
the reported earnings used in the calculation of the GPC
multiples are the unaffected earnings (e.g., derived from
Dec. 31, 2019, financial statements), the multiples derived
from this analysis might not be appropriate for application
to the affected earnings of the subject company.
This is due to the fact that the multiples are calculated by
dividing the affected stock price by the unaffected earnings of
the GPC. If this multiple is then applied to the affected earnings of the subject company, the impact of the current environment might be double-counted, resulting in an unreliable
indication of value. In order to correct this analysis, the following procedures may be appropriate: (1) divide the affected
stock price by the unaffected earnings of the GPC to calculate
the “affected GPC multiples”; (2) if the earnings of the subject
company are the affected earnings, adjust these earnings to
quantify its unaffected earnings; or (3) apply the affected GPC

multiples to the unaffected earnings of the subject company to
estimate the affected value of the subject company.
Alternative GPC Method 2
An alternative to GPC Method 1 is conducted using the following procedures: (1) divide the GPC stock price unaffected
by the current environment (the “unaffected stock price”) by
the unaffected earnings of the GPC to calculate the “unaffected
GPC multiples”; (2) in order to quantify the unaffected GPC
multiples, it is necessary to identify a date for the unaffected
stock price to use in the analysis (this date will likely be different than the valuation date because the stock price as of the valuation date presumably reflects the impact of the current environment; potential dates may include (a) the unaffected stock
price date closest to the valuation date, (b) the date of the financial statements of the GPCs used in the calculation of multiples
(under the assumption that the financial information is known
or knowable); or (c) the first trading day after the financial statements are publicly disclosed by the SEC); (3) if the earnings
of the subject company are the affected earnings, adjust these
earnings to quantify its unaffected earnings; (4) apply the unaffected GPC multiples to the unaffected earnings of the subject
company to estimate the unaffected value of the subject company; and (5) conduct an income approach to estimate the value
detriment attributable to the current environment for the subject
company, which should provide an estimate of damages attributable to the current environment for a discrete time period,
then subtract this damage estimate from the unaffected value
of the subject company to estimate its affected value.

Conclusion

The current environment is reshaping the valuation landscape. Accordingly, the mechanical application of traditional
valuation methods may produce values that lack credibility
and reliability. It is important for valuation experts and bankruptcy lawyers to consider whether modifications to traditional
valuation methods are appropriate for any given engagement.
If modifications are conducted, the expert should be prepared
to provide supportable reasoning for those changes. abi

Effects of Cases of Supreme Court Limitation of Nunc Pro Tunc Orders
from page 17

rejected as a matter of law as of Feb. 1, 2013 (120 days following the filing of the chapter 11 case21). The court declined
to approve the rejection retroactive to Dec. 31, 2012. It ruled
that the lease was rejected as of Feb. 1, 2013, because rejection as of the earlier date would trivialize the judicial oversight of the rejection process.22
In In re Donghia Inc.,23 decided after Acevedo, although
the court addressed Acevedo, it denied retroactive rejection of leases based on a weighing of factors set forth in
21 See 11 U.S.C. § 365(d)(4).
22 In re Upper Crust LLC, 502 B.R. at 7.
23 2020 Bankr. LEXIS 1254 (Bankr. D. Conn. May 12, 2020).
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At Home Corp. The assumption made by the Second Circuit
in Adelphia, that the bankruptcy court had equitable authority
to make its order rejecting the lease retroactive, was rejected
by the Supreme Court in Acevedo, and with it the basis for
retroactive rejection of leases.

Nunc Pro Tunc Rejection of EmployeeSeparation Agreements

The retroactive application of an order can also come
up in an assumption or rejection of employee-separation
agreements context. For example, in In re Rupari Holding
ABI Journal

Corp., 24 a debtor sought rejection of these agreements
nunc pro tunc to the closing date of the sale of the debtor’s
assets, which the court authorized and reasoned as follows:
Interestingly, although case law regarding retroactive rejection in the context of commercial real estate
is plentiful, this issue in the context of employment
agreements is fairly unexplored. The Ninth Circuit’s
decision in In re At Home Corp. provides a brief history of this issue, illustrating the evolution of retroactive nonresidential lease rejections since the First
Circuit’s 1995 decision in In re Thinking Machines
Corp. The Court also explained that “the equitable
authority recognized in Thinking Machines has been
imported to contexts other than unexpired nonresidential leases,” pointing to In re Malden Mills Indus.
Inc.’s application of this principle to the abandonment
of personal property.25
[U]pon a review of the principles of equity under the
circumstances, the Court will authorize the rejection
of the Rejection Contracts, including the Separation
Agreements, nunc pro tunc to the Closing Date.26
However, following Acevedo, any reliance on “principles
of equity” will no longer support retroactive rejection in
these circumstances.

the foregoing, both courts found that they had power to allow
compensation for work done prior to the entry of an order
authorizing employment:
It is this Court’s determination, however, that retroactive approval of the retention of an estate professional, whether it be nunc pro tunc, post-facto
or any similar nomenclature, is not mandated under
the Bankruptcy Code or Rules.... The only temporal
requirement in the Bankruptcy Code and Rules is that
a professional must have been retained pursuant to
section 327 to successfully obtain a court award of
compensation. Simply stated, a professional must be
retained as required by the statute, but once having
been retained, the bankruptcy court is free to compensate him for services rendered to the estate at any
time, pre- and post-court approval, in accordance with
section 330 of the Code.32
This analysis is surprising, since for years courts have
acted as if the only way to authorize payment for counsel for services performed prior to the entry of an order
authorizing employment was to make that order effective
nunc pro tunc.33

Nunc Pro Tunc Employment of Counsel

The retroactive application of court orders also appears in
the context of the foreclosure sales. The case law regarding
foreclosure sales in violation of the automatic stay is still in
flux after Acevedo. In In re Telles,34 a foreclosure sale of a
debtor’s real property took place two days after the debtor
filed a bankruptcy petition, thereby invoking the applicability
of the automatic stay. Because the purchaser had no knowledge of the bankruptcy filing, he asked the bankruptcy court
for relief from the automatic stay nunc pro tunc to the day
before the sale. Yet based on Acevedo, the court refused,
stating that a “nunc pro tunc order cannot bless a state court
authorized foreclosure sale where the automatic stay has
deprived the state court of such jurisdiction.”35
The Ninth Circuit BAP, on the other hand, came to
a different conclusion. In Merriman v. Fattorini (In re
Merriman),36 a creditor filed a wrongful-death suit against
the debtor not knowing that the debtor had filed a bankruptcy
petition eight months earlier. Upon learning of the bankruptcy, the creditor moved to annul the stay. The court stated,
“We do not believe that the ruling in Acevedo prohibits a
bankruptcy court’s exercise of the power to grant retroactive
relief from stay.”37 In addition, “We do not interpret Acevedo
as pertaining to the bankruptcy court’s power to annul the
automatic stay under § 362(d).”38 The authors have trouble
distinguishing this case from Acevedo. Stay tuned as this case
law develops. abi

In In re Benitez, 27 a post-Acevedo case, the court
sua sponte reviewed its practice of nunc pro tunc retentions
of counsel and decided that Acevedo no longer permitted
such retentions.28 In support of its conclusion, the court stated
as follows:
Many courts have interpreted sections 327 [and]
330 and Rule 2014 to mean that estate professionals may not be compensated for services rendered
prior to the effective date of the court order approving that professional’s retention. However, the delay
between commencement of services to the estate, the
filing of a motion for court approval and the entry
of the order approving the retention may take several weeks. In most cases it is impractical and possibly detrimental to the estate for the professional to
delay providing what may be critical services until
entry of the order approving their retention. Courts
have addressed this situation by, in specific cases,
approving nunc pro tunc retentions so that the date
of approval of the professional’s retention dates back
to the date of the trustee’s application, or in some
cases to the date of commencement of the professional’s services.29
In re Roberts 30 reached the same conclusion as
Benitez: “Based on the Supreme Court’s ruling, the use of
nunc pro tunc orders to retroactively seek employment of
professionals is an improper use of the mechanism and this
Court will no longer enter such orders.”31 Notwithstanding
24 2017 Bankr. LEXIS 4095 (Bankr. D. Del. Nov. 28, 2017).
25 Rupari at *13.
26 Id. at *15.
27 In re Benitez, 2020 Bankr. LEXIS 661 (Bankr. E.D.N.Y. March 13, 2020).
28 Id. at *3.
29 Id. at *1.
30 2020 Bankr. LEXIS 1922 (Bankr. S.D. Ohio July 15, 2020).
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Foreclosure Sales in Violation
of the Automatic Stay

31 Id. at *5.
32 Benitez, 2020 Bankr. LEXIS 661 at *4. See also Roberts, 2020 Bankr. LEXIS 1922 at *7.
33 See, e.g., In re Ark. Co., 798 F.2d 645, 648 (3d Cir. 1986) (“We now express our agreement with those
circuits that hold that bankruptcy courts have the power to authorize retroactive employment of counsel
and other professionals under their broad power.”).
34 2020 Bankr. LEXIS 1167 (Bankr. E.D.N.Y. April 30, 2020).
35 Id. at *16.
36 2020 Bankr. LEXIS 1836 (B.A.P. 9th Cir. July 13, 2020).
37 Id. at *16.
38 Id. at *19.
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Legislative Update: What Good Are PPP Funds in a Case? Plenty Good!
from page 8

have no other express remedies and, given the specificity of
the CARES Act and the SBA rules, would not appear to be
entitled to any implied remedies.
Notably, there is no language in the CARES Act or the
promulgating regulations that purports to give the SBA a
priority claim over other creditors in a bankruptcy case. This
is critical, because the absence of any priority grant supports
the argument that the PPP funds can be used during the case
and distributed in a chapter 11 plan without a restriction that
can be imposed against the bankruptcy estate and without
giving rise to a priority claim in favor of the lender/SBA on
account of such use.

had applied pre-petition and, on May 1, received $375,000
in PPP funds. The debtor sought approval to use these funds,
expressly stating that it would stay within the CARES Act
guidelines. The SBA objected; as it turned out, USA Rugby
had applied for the funds post-petition, 11 and the SBA’s
objection was based on concerns that the funds were
obtained fraudulently.
Hon. Brendan L. Shannon approved the motion over the
SBA’s objection, allowing the SBA a reservation of rights.
On July 17, 2020, at odds with its early cautious statements,
USA Rugby filed a plan that included its residual PPP funds
as cash available for general distribution under the plan.

The Debtor Has PPP Funds; Now What?

The Barfly Case12

Debtors with PPP funds have typically chosen to be conservative in their statements about their plans regarding the
use of PPP funds. Two examples are the TooJay’s case6 and
the USA Rugby case.7 On the other hand, the debtors in the
Barfly Ventures LLC case openly declared from the petition
date that money is fungible and that they intended to use
unencumbered funds liberally to cover operating and chapter 11 costs during the case.8

The TooJay’s Case

In TooJay’s, the debtors represented that they intended
to use PPP funds solely within the guidelines provided by
the CARES Act. The debtors contended in their motion that
they were going to use cash collateral, and since the PPP
funds were not cash collateral,9 the senior lender did not take
issue with that characterization. Nevertheless, the final cashcollateral order contains the following provision:
Pursuant to the terms and conditions of this Final
Order, and solely in accordance with the budget
attached hereto as Exhibit A (the “Budget”), including with respect to representations therein as to
Debtors’ limited use of [PPP] funds in a manner and
for purposes permitted by the [CARES] Act and other
laws governing the use of such funds, the Debtors
are authorized to use Cash Collateral effective as of
June 26, 2020, pursuant to this Final Order.10
TooJay’s was willing to include the conditioned use of PPP
funds in the final cash-collateral order in a manner that would
arguably trigger a default under that order if it used PPP
funds outside the permitted uses under the CARES Act.

The USA Rugby Case

USA Rugby filed for bankruptcy on March 31, 2020,
in Delaware. On May 7, it filed a “Motion for Entry of an
Order Authorizing Debtor to Obtain Post-Petition Financing
Via the [PPP].” In the motion, USA Rugby claimed that it
6
7
8
9

In re TooJay’s Mgmt. LLC, et al., Case No. 20-14792-EPK (Bankr. S.D. Fla.).
In re United States of Am. Rugby Football Union Ltd., Case No. 20-10738-BLS (Bankr. D. Del.).
In re Barfly Ventures LLC, et al., Case No. 20-01947-jwb (Bankr. W.D. Mich.).
Id. at Docket 17. See also First Day Declaration of Edward Maxwell Piet in Support of the Debtors’
Chapter 11 Petitions and First Day Motion at ¶ 43.
10 Id. at Docket 257, decretal ¶ 2.
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Barfly Ventures LLC and its affiliates filed chapter 11
cases on June 3, 2020. Prior to filing, Barfly obtained
$6.6 million in PPP funds under the CARES Act. From
the inception of the case, Barfly took the position that the
PPP funds are unencumbered cash (e.g., neither cash collateral nor otherwise restricted), and stated that it intended
to use PPP funds, and certain other proceeds from the debtors’ operations, in lieu of cash collateral for CARES Act
purposes “and other expenditures to administer these cases
to the extent necessary” while it pursues a going-concern
sale.13 Barfly reserved the right to pursue a cash-collateral
order if necessary.
Barfly’s secured lenders have not objected to use of cash
collateral or to its contention that PPP funds are not cash
collateral. However, the SBA lender for Barfly’s PPP funds
has filed statements of position regarding Barfly’s use of such
funds in the case: It has no objection, so long as Barfly abides
by the use restrictions.14 The SBA lender has fired a shot
across the bow as well, asserting that misuse of PPP funds
might subject Barfly’s principal to “charges for fraud.”15

Use of PPP Funds in a Chapter 11 Plan

As proposed in the USA Rugby plan (newly filed as of
this article), PPP funds should be available for distribution
under a chapter 11 plan notwithstanding the use restrictions. The SBA lender (or SBA) would be a nonpriority,
unsecured creditor to the extent the funds are distributed
outside of the use restrictions. The absolute-priority rule
demands this conclusion.
As previously noted, neither the CARES Act nor the
promulgating regulations provide that the SBA is entitled to
any priority claim or priority of payment. There is an analogy here, with attempts by individual debtors to address their
student loan debt in chapter 13 plans. Because student loan
debt is nondischargeable by statute (absent a hardship dis11 A declaration filed by the debtor’s principal stated that the PPP application was completed April 8, 2020,
not prior to March 31, 2020.
12 The author is a participant in the Barfly case, part of the team representing the official committee of
unsecured creditors.
13 Declaration in Support of First Day Motions at Docket 4, ¶ 22.
14 See, e.g., Statement and Reservation of Rights at Docket 100.
15 Id. at fn.6. Presumably, this is an oblique reference to the FCA.
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charge, which is rarely granted), individual debtors have tried
for decades to separately classify and prioritize the payment
of student loan debt over that of their other unsecured debt.
Chapter 13 allows the separate classification and treatment
of certain creditors so long as it does not result in “unfair discrimination” to any creditor or body of creditors. However,
courts have consistently denied chapter 13 plans that attempt
to treat student loan debt materially better than other unsecured debt. As noted by a bankruptcy court in 2019:
Congress, however wisely, has chosen to make student loans nonpriority debt, despite being presumptively nondischargeable. As a result, there is nothing
in the [Bankruptcy] Code that justifies treating the student loan claims more favorably than other claims.”16
Therefore, while the student loan debt can be separately
classified, it must receive substantially the same treatment
as other general unsecured debt. While Congress provided
that such debt is nondischargeable, Congress did not provide
the holders of student loan debt any priority under the Code.
There are several factual similarities between government
loans to students and to companies under the CARES Act:
• Student loan funds are either loaned directly or are guaranteed by the federal government. The funds are provided
16 In re Kane, 603 B.R. 491, 497 (Bankr. D. Kan. 2019); see also In re Mason, 300 B.R. 379, 386 (Bankr.
D. Kan. 2003) (“Congress well knows how to create priorities, and would have expressly accorded priority to student loans, had that been the intent.”). This premise has been repeated by courts in numerous
decisions over the past three decades.

for specific purposes (tuition and certain approved living
expenses). The loan is unsecured. The Code provides no
express priority for the repayment of such debt, and the
fact that it might be nondischargeable (absent certain circumstances) does not create or imply a priority in favor
of the lender.
• Similarly, PPP funds, to the extent not forgiven, are
provided by private lenders but guaranteed by the federal
government. The funds are provided for specific purposes. The loan is unsecured. The Bankruptcy Code provides
no express priority for the repayment of such debt to the
extent it is not forgiven, and the fact that the lender/SBA
might have remedies in the form of potentially nondischargeable claims against third parties should the funds
be used for so-called “unauthorized purposes” does not
create or imply a priority in favor of a lender/SBA claim
against the borrower in bankruptcy.
As with student loan debt, had Congress intended SBA
lenders or the SBA to have the ability to assert claims under
§ 503(b) or 507 of the Bankruptcy Code, it would have done
so. However, it did not. Therefore, under a plan, the SBA
lender (or the SBA) will remain a general unsecured creditor
to the extent that the PPP funds would be considered to be a
loan under the CARES Act, and would be entitled to recover
its pro rata share of such funds out of the plan’s general distribution to unsecured creditors. abi

Mediation Matters: Mediation and a Lack of Transparency in Mass Tort Cases
from page 26

The numbers bear this out. Since 2004, 27 Catholic dioceses or religious orders have filed for bankruptcy protection due to abuse claims. Eighteen of those cases have been
resolved, and nine remain pending. The resolved cases resulted in settlements with a total value of more than $1 billion,
with more than $620 million coming from insurance.3 Of the
remaining claims, nearly all have pending coverage disputes
and nearly all are in mediation. A similar pattern is found in
non-clergy abuse cases.
This dependence on insurance also brings challenges that
are sometimes unaddressed. Although abuse-driven bankruptcies often are accompanied by insurance coverage litigation, bankruptcy courts are increasingly refusing to allow
that litigation to proceed in state courts. Frequently, plans
are filed before the courts have fully addressed the coverage defenses raised by insurers. These defenses range from
express molestation exclusions to arguments that the abuse
does not constitute an “occurrence” under the insurance policy because it was “expected or intended” by the debtor.
The “expected or intended” coverage defense often
plays prominently in church abuse cases where priests are
transferred between or within dioceses despite the bishops’
knowledge of abuse. For example, in Diocese of Winona v.
Interstate Fire & Cas. Co.,4 the Eighth Circuit considered
3 The average time in bankruptcy for those cases was two years and three months, and professional
fees averaged $7.83 million. The latter figures do not account for all professionals’ fees and includes
prepackaged cases that were out of bankruptcy in less than a year. These figures show the cost and
friction inherent in these cases. See, e.g., Marie T. Reilly, “B: Outcomes of Cases,” Catholic Dioceses in
Bankruptcy at 36 (2020), available at elibrary.law.psu.edu/bankruptcy/36.
4 89 F.3d 1386 (8th Cir. 1996).
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whether abuse by a priest that had been transferred within
a diocese was “expected or intended” by the diocese. The
relevant policies in that case provided that an “occurrence”
is defined as “an accident, including continuous or repeated
exposure to conditions, which results in personal injury ...
which is neither expected nor intended from the standpoint of
the insured.” Abuse by Father Thomas Adamson was expected by the diocese because it knew of his history of abuse but
transferred him within the diocese.5
The prevalence of this issue is further highlighted by the
Pennsylvania Diocesan Victims Report prepared by a grand
jury in Pennsylvania.6 The report details the abhorrent misconduct of numerous priests, that the dioceses knew that the
abuse was occurring, and the “circle of secrecy” involved in
the church’s efforts to contain the scandal.7 Given this sort
of evidence, a claimant might be able to prove that a diocese
is liable for the acts of an abusive priest, but at the same
5 Id. at 1394 (holding as a matter of law “that Adamson’s abuse ... was expected by the Diocese for
purpose of determining whether there was an occurrence under the policies in question. A reasonably
prudent person in the position of the Diocese should have known there was a substantial probability
that Adamson would continue to sexually abuse children.”). The Diocese of Winona-Rochester now is in
bankruptcy and is in mediation concerning abuse claims, many of which also involve Father Adamson, as
to whom the Eighth Circuit rendered this opinion on coverage.
6 Report I of the 40th Statewide Grand Jury, July 27, 2018, available at www.attorneygeneral.gov/
wp-content/uploads/2018/08/A-Report-of-the-Fortieth-Statewide-Investigating-Grand-Jury_ClelandRedactions-8-12-08_Redacted.pdf (“There have been other reports about child sex abuse within the
Catholic Church. But never on this scale. For many of us, those earlier stories happened someplace else,
someplace away. Now we know the truth: it happened everywhere.... We subpoenaed, and reviewed, half a
million pages of internal diocesan documents. They contained credible allegations against over three hundred predator priests. Over one thousand child victims were identifiable, from the church’s own records.”).
7 Id.
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time prove that those actions fall outside of the diocese’s
insurance coverage. This tension is inherent in these claims
and coverage issues. These cases also often involve difficult
questions concerning the number of occurrences, allocation and reconstruction of policy records. Litigation of these
issues can be protracted and expensive.
Because of the difficulty and expense of addressing these
issues (not to mention the effort to avoid negative rulings),
debtors largely have sought to shortcut coverage litigation.
Although those coverage cases are entirely creatures of state
law, the bankruptcy courts have largely deferred or denied
insurers’ motions to withdraw the references, frequently so
that the parties can engage in mediation. For example, in
the recent USAG, Diocese of Santa Fe, Diocese of Syracuse
and Diocese of Winona-Rochester bankruptcies, these district courts denied motions to withdraw the reference due in
large part to bankruptcy court orders requiring that the parties mediate. In USAG, after initial mediation efforts failed,
the bankruptcy court went so far as to order the parties to go
back to mediation despite the initial failure.8
Early mediation orders often result in a negative feedback
loop due to an asymmetry of information. Claimants in these
cases often face tension between the desire for a swift process
that results in fair payouts, a desire to have their day in court
to achieve a fair hearing on the wrongs done to them, and
difficult insurance issues that often complicate both desires.9
Debtors appear driven to avoid discovery on the claims at all
costs, preferring to move to mediation where insurers’ and
claimants’ discovery demands might be delayed or denied
under the pressure of a mediation to resolve all issues.
8 See June 19, 2020, Order on Pretrial Conference, available at https://casedocs.omniagentsolutions.com/
cmsvol2/pub_47282/825930_1145.pdf (“The Committee of Abuse Survivors, the USOPC, the insurance
carriers and the Debtor are ordered to participate in a remote mediation with the mediators to occur on
a date and time set by the mediators but to occur between July 27, 2020, and August 14, 2020. Ten
(10) days prior to the mediation date, the Committee of Abuse Survivors, the USOPC, and the insurance
carriers shall submit a confidential and meaningful settlement offer on the same date to the mediators.”)
(emphasis in original).
9 For example, Olympic Gymnast Simone Biles tweeted, after months of mediation involving two wellrespected mediators and dozens of parties, “Still want answers from USAG and USOPC [U.S. Olympic and
Paralympic Committee]. Wish they BOTH wanted an independent investigation as much as the survivors
[and] I do.” See twitter.com/Simone_Biles/status/1233763542978977793. Similarly, after the Diocese
of Rochester bankruptcy filing, one victim noted, “Most of us do not give a hoot about the money....
We’re after who’s responsible, who’s accountable, which priests are still in the diocese and currently in
ministry.” Corina Knoll, “He Sued Over a Priest’s Abuse. Then the Diocese Filed for Bankruptcy,” New
York Times (Sept. 26, 2019), available at nytimes.com/2019/09/26/nyregion/sexual-abuse-rochesterdiocese-catholic.html. In that victim’s view, the ultimate goal of the diocesan bankruptcy was to evade
transparency. Id.

Insurers are disincentivized to settle because they believe
that they have legitimate coverage defenses that have been
given short shrift. Claimants not only get no emotional closure or vindication, but the lack of clarity on coverage issues
might cause them to believe that the debtor may have more
insurance than what is available. This dynamic significantly
impedes the negotiation process, so mediation of these disputes — rather than the quick and expedient process promised to the courts — has resulted in millions spent on an
often-fruitless mediation process.
Short of allowing litigation to proceed, another way
that the bankruptcy courts could address the lack of information that undermines the mediation process and the victims’ desire for justice is to appoint an examiner or require
the creation of a data room containing materials concerning
the debtors’ actions in connection with the alleged abusers.
Section 1104(c) of the Bankruptcy Code allows the bankruptcy court to appoint an examiner to investigate “any allegations of fraud, dishonesty, incompetence, misconduct, mismanagement or irregularity in the management of the affairs
of the debtor of or by current or former management of the
debtor.” In sexual-abuse cases, the examiner could investigate
the debtor’s conduct, including whether it has shifted assets
in advance of bankruptcy.10 Such a process would be far more
efficient than piecemeal litigation in dozens (or hundreds or
more) of individual litigation actions and could simultaneously support a mediation process. Armed with information
about the debtor’s actions and assets, the parties would have
a fuller understanding of the debtor’s liability, the potential
barriers to coverage and the availability of assets.
While more fulsome disclosure could reveal truths that
debtors would rather remain buried, the resulting transparency would be a boon to the swift resolution of this
type of complicated bankruptcy case, which intertwines
coverage and personal-injury liability issues with traditional bankruptcy issues. Although most of these cases do
eventually settle, they could likely be resolved more efficiently if the parties were given a real chance to vindicate
their rights through discovery, coverage litigation or other
adversarial process. abi
10 For example, claimants have accused the Boy Scouts of hiding assets in bankruptcy remote trusts. In the
Diocese of Santa Fe case, claimants are seeking derivative standing to pursue alleged fraudulent transfers.
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procedure required by law”; (5) “unsupported by substantial
evidence”; or (6) “unwarranted by the facts to the extent the
facts are subject to trial de novo by the reviewing court.”15
The validity of an agency’s interpretation under the APA
is often reviewed within the framework of the two-step
Chevron test.16 Step one asks “whether Congress has directly

spoken to the precise question at issue.”17 If so, the analysis
ends because both the court and the agency “must give effect
to the unambiguously expressed intent of Congress.”18
If not, courts move to step two, which asks “whether
the agency’s answer is based on a permissible construction
of the statute.”19 Under step two, courts must defer to the

15 5 U.S.C. § 706(2)(A)-(F).
16 Chevron U.S.A. Inc. v. Natural Res. Defense Council Inc., 467 U.S. 837 (1984).

17 Id. at 842-43.
18 Id.
19 Id. at 843.
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agency’s “construction of the statute so long as it is permissible,”20 and a regulation “is binding in the courts unless
procedurally defective, arbitrary or capricious in substance,
or manifestly contrary to the statute.”21 The problem with
the Chevron framework is that it condenses the APA’s six
grounds into step two and adds an almost insurmountable
deference requirement to the analysis. Thus, courts that make
it past step one often — and sometimes grudgingly — defer
to the agency under step two.22

A Tale of Two Outcomes: Tradeways Ltd.
and Gateway Radiology Consultants

The analysis in two cases with opposing outcomes highlights the Chevron problem. Two different entities sought
injunctive relief against the SBA after each was denied a PPP
loan because of its (or its owner’s) status as a debtor. One
court, constrained by Chevron, deferred to the SBA and ruled
in its favor. The other court declined to apply the Chevron
framework and granted the injunctive relief sought.

Deference Is Required Under Chevron: Tradeways
Tradeways Ltd. was denied a PPP loan because its owner
(an individual) was a chapter 11 debtor.23 Tradeways filed
suit against the SBA, its administrator and the Secretary of
Treasury seeking a preliminary injunction and arguing that
the rule violated the APA. The parties agreed that the court
was bound to analyze the likelihood of success on the merits
requirement for their injunctive relief claim under Chevron.
Under Chevron step one, Tradeways argued that the
CARES Act unambiguously conveyed congressional intent
to allow entities to participate in the PPP regardless of debtor
status for two reasons. First, the CARES Act set forth the
exclusive eligibility criteria for the PPP in § 636(a)(36)(D)(i).
Second, the CARES Act specifically bars debtors from the
mid-sized loan program, which evinces congressional intent
not to exclude debtors from the PPP.
Tradeways focused on the term “any” used in
§ 636(a)(36)(D)(i), which states that “any business concern ... shall be eligible to receive a covered loan” if such
business meets the employment-threshold requirements.24
The court rejected this expansive reading of the term “any”
as “miss[ing] the forest for the trees,”25 reasoning that other
provisions of the CARES Act that specifically waived the
requirement that borrowers demonstrate an inability to obtain
funds elsewhere and permitted the guarantee of covered
loans indicated that § 636(a)(36)(D)(i) did not preclude other
eligibility criteria.26
Finding that “nothing in [the] CARES Act unambiguously addresses whether bankruptcy debtors are eligible to
participate in the PPP,”27 the court turned to Chevron step
20 FDA v. Brown & Williamson Tobacco Corp., 520 U.S. 120, 132 (2000).
21 United States v. Mead Corp., 533 U.S. 218, 227 (2001).
22 See, e.g., Schuessler v. United States SBA, Nos. 20-02065-bhl, 20-02068-bhl, 20-02069-bhl, 2020
Bankr. LEXIS 1347, at *36 (Bankr. E.D. Wis. May 22, 2020) (stating that “there can be little doubt that the
bankruptcy exclusion is hardly an example of delicate or precise policymaking”). No mention of Chevron
was made in Schuessler, but the court nevertheless conducted the Chevron two-step analysis.
23 Tradeways Ltd. v. United States Dep’t of the Treasury, Civil Action No. ELH-20-1324, 2020 U.S. Dist.
LEXIS 110737, at *1 (D. Md. June 24, 2020).
24 Id. at *31-32.
25 Id. at *33.
26 Id. at *33-34.
27 Id. at *37.
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two and concluded that “[t]he SBA’s decision easily surpasses the second step of the Chevron analysis” because its
“determin[ation] that [a] PPP loan to debtors in bankruptcy
would present an unacceptably high risk of an unauthorized
use of funds or non-repayment of unforgiven loans” was not
an unreasonable interpretation of the CARES Act.28
Tradeways illustrates a common Chevron problem:
Deference under step two is all but guaranteed if courts
make it past step one. This deference presents a separationof-powers problem, stripping courts of their authority —
and duty — to “say what the law is.” 29 The analysis in a
different case is instructive because the court freed itself
from the confines of Chevron, then analyzed the agency
rule under the APA.
Declining to Apply Chevron: Gateway Radiology
In Gateway Radiology Consultants PA v. Carranza (In
re Gateway Radiology Consultants PA),30 the court determined that it was not bound to apply the Chevron framework 31 and instead analogized the case before it to King
v. Burwell. 32 In that case, the Supreme Court found that
the assumption underlying Chevron — that Congress must
have implicitly delegated authority to the agency to fill the
statutory gaps in an ambiguous statute — was inapplicable
to the question before it, which involved the availability
of tax credits, a key reform under the Affordable Care Act
(ACA) that affected the cost of health insurance for millions of people. The King Court therefore declined to apply
the Chevron framework to its analysis.33
In Gateway, the court reasoned that like the ACA, the
PPP involves billions of dollars of spending, and the way
eligibility is determined could affect millions of people.
Thus, Chevron was not the appropriate framework for
the analysis.34
Freed from the strictures of Chevron, the court applied
the APA framework and found that the SBA’s supplemental
rule rendering debtors in bankruptcy ineligible for covered
PPP loans (the “supplemental rule”) was unlawful because
the SBA administrator exceeded her authority and the rule
was arbitrary and capricious.35 The court first looked to the
context of both the CARES Act, which was enacted during
a declared state of emergency where nearly 1 million people
had lost their jobs and more than 20 million more were soon
to lose theirs, and the PPP’s place in the overall statutory
scheme,36 which the court deemed apparent from its inclusion
in Title I of the CARES Act, labeled the “Keeping Workers
Paid and Employed Act.”
Lastly, the court considered the language of the CARES
Act, “specif[ying] who is eligible for PPP loans,37 the criteria
28 Id. *38-39.
29 Marbury v. Madison, 5 U.S. 137, 177, 2 L. Ed. 60 (1803).
30 Nos. 8:19-bk-04971-MGW, 8:20-ap-00330-MGW, 2020 Bankr. LEXIS 1508, at *19 (Bankr. M.D. Fla.
June 8, 2020).
31 Gateway Radiology, 2020 Bankr. LEXIS 1508, at *21-22.
32 135 S. Ct. 2480, 2488-89 (2015).
33 Gateway Radiology, 2020 Bankr. LEXIS 1508, at *21-22.
34 Id. at *22.
35 Id. at *19.
36 Id. at *22-23.
37 Id. at *24 (citing § 636(a)(36)(D)(i)(I)-(II), where “Congress provided that any small business concern,
other business concern, nonprofit organization, veterans organization, or Tribal business concern that
has 500 employees or fewer ‘shall be eligible’ for a PPP Loan.”).
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[for] approving a PPP loan,38 and the certifications a borrower must make to obtain one,”39 but did not “disqualify chapter 11 debtors from being eligible for PPP loans.”40 Thus, the
language and context of the statute indicated that Congress
did not intend to exclude chapter 11 debtors from the PPP
and that the SBA administrator exceeded her authority when
she promulgated the supplemental rule.41
Turning to the rationale for the supplemental rule — that
the debtors presented an unacceptably high risk of unauthorized use of funds or non-repayment — the court found the
rule arbitrary and capricious for three reasons. First, this
rationale ignored the nature of PPP loans, which are structured so that they do not have to be repaid at all.42 Thus,
the SBA administrator had considered factors that Congress
38 Id. (citing § 636(a)(36)(F)(ii)(I)-(II)(bb), where “Congress instructed lenders to consider only two factors
when making or approving a PPP Loan: (1) Was the business operating on February 15, 2020? (2) Did the
borrower have employees for whom it was paying salaries and payroll taxes?”).
39 Id. (citing § 636(a)(36)(G)(i)(I)-(IV), where “Congress specified that all an eligible borrower needs to do to
apply for a PPP Loan is to certify that the loan is necessary because of the economic uncertainty caused
by COVID-19; the proceeds will be used to retain workers and make payroll or pay mortgage interest,
lease, or utility payments; and the borrower has not or will not receive another PPP Loan”).
40 Id. at *25.
41 Id.
42 Id. at *29. This is in contrast with the mid-size loan program, which is a true loan program and cannot be
forgiven, unlike PPP loans. Id. at *25.

did not intend her to when promulgating the supplemental
rule. Second, the administrator failed to consider the protections offered by the Bankruptcy Code, namely §§ 364 and
503(b)(1). Third, considering the safeguards afforded by the
Code, the court was “unable to find any rational connection
between the evidence before the SBA and the SBA’s supplemental rule.”43 Having concluded that the supplemental rule
should be set aside as unlawful under the APA, the court then
enjoined the SBA administrator from enforcing it.44

Conclusion

Tradeways and Gateway Radiology highlight the issues
with applying the Chevron two-step approach to agency
action: The huge amount of deference afforded the SBA under
Chevron leaves courts hamstrung and unable to “say what the
law is,” raising separation-of-powers concerns and leading to
unstable agency guidance and inconsistent application of the
relevant statute. Perhaps PPP litigation will provide the vehicle
for the Supreme Court to revisit the Chevron deference. abi
43 Id. at *39.
44 Id. at *45.
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payroll deductions made to repay loans from 401(k) plans did
not qualify as disposable income.
In June 2020, the Sixth Circuit revisited the issue of
whether 401(k) contributions may be deducted in calculating disposable income in In re Davis.9 In Davis, a chapter 13
debtor with an above-median income sought confirmation
of her proposed plan, which authorized her employer to continue withholding $220.66 from her monthly wages as contributions to her 401(k) retirement plan. The trustee objected
to the plan, contending that wages withheld as voluntary
401( k) contributions are considered disposable income
under the Code; as a result; the proposed plan would not
pay all of debtor’s “projected disposable income” to unsecured creditors as required for confirmation. The bankruptcy
court sustained the trustee’s objection, noting that while it
did not agree with the Sixth Circuit’s analysis in Seafort, it
felt bound by dictum found in the Seafort decision.
The Seafort decision suggested that the Bankruptcy
Code always counts voluntary retirement contributions as
disposable income, even if the debtor began making those
contributions prior to bankruptcy. As a result of the bankruptcy court’s decision, the debtor amended her schedules
and plan payments to increase her plan payments in part to
account for the pre-petition 401(k) withholding. She then
objected to her own plan to preserve the disposable-income
issue for appellate review, arguing that the hanging paragraph excluded her 401(k) contributions from disposable
9 In re Davis, 960 F.3d 346, 68 Bankr. Ct. Dec. 205, 2020 WL 2831172 (6th Cir. 2020).
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income. The court confirmed the amended plan over debtor’s objection. Following certification from the bankruptcy
court authorizing a direct appeal, the debtor appealed to the
Sixth Circuit.10
The Sixth Circuit concluded that the statutory text is best
read to exclude voluntary retirement contributions from disposable income. The court reviewed BAPCPA, legislative
intent and cannons of statutory construction to reach their
decision in Davis. Pursuant to the cannons of statutory construction, courts presume that a “significant change in language is presumed to entail a change in meaning.”11 It also
held that the hanging paragraph was a significant addition to
the statute and therefore must have been intended to change
the meaning of the existing law.
The court also applied the presumption-against-ineffectiveness concept, which reflects “the idea that Congress
presumably does not enact useless laws.”12 When the meaning is unclear, the court should not choose the meaning that
gives the law no effect or use. The trustee’s argument that the
hanging paragraph had no impact on the debtor’s disposable
income would render the paragraph without meaning or use.
The final statutory construction and interpretation cannon considered by the Davis court was the cannon against
surplusage. This cannon conveys the rule that courts should
“give effect, if possible, to every word Congress used.”13
10 Id.
11 Id. (citing Arangure v. Whitaker, 911 F.3d. 333, 341 (6th Cir. 2018)).
12 Id. (citing United States v. Castleman, 572 U.S. 157, 178 (2014) (Scalia, J., concurring)).
13 Id. (citing Nat’l Ass’n of Mfrs. v. Dep’t of Def., 138 S. Ct. 617. 632 (2018) (quoting Reiter v. Sonotone
Corp., 442 U.S. 330, 339 (1979))).
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If the statute is subject to two possible meanings, one that
has the same meaning as another law or provision of the
statute, and a separate and at least somewhat independent
meaning, the latter is the preferred meaning.14
The court also gave weight to the purpose of
BAPCPA — to reform the Bankruptcy Code to avoid
abuse by debtors and constrain some actions by creditors that could deprive debtors of their fresh start. As
the U.S. Supreme Court stated in Ransom, 15 BAPCPA
was intended to avoid abuses by debtors and provide
for the repayment of creditors at the maximum that
the debtors can afford. 16 Johnson allows for a chapter 13 debtor to increase their withholdings from $0
to $19,500, if they are under 50 years old, and up to
$26,000 if they are older than 50. Allowing any increase,
but especially what could be a significant increase at
the cost of repaying creditors, does not comport with
the reasoning of BAPCPA, as summarized in Ransom.
14 Id. (citing Antonin Scalia & Bryan A. Gardner, Reading Law 176 (2012)).
15 Ransom v. FIA Card Servs. NA, 131 S. Ct. 716, 721 (2011).
16 Id.

The Sixth Circuit rejected the Johnson reasoning in both
Seafort and Davis.
The Davis court makes the best case for how one should
read the hanging paragraph providing a thorough and wellreasoned argument for the middle ground on the treatment
of 401(k) withholdings in a chapter 13 case. Prigge ignores
the hanging paragraph and fails to allow debtors to save for
retirement while in bankruptcy — unless they can do so
while also providing full repayment of their creditors. This
does not comport with the cannons of statutory construction.
Johnson allows for retirement savings at the expense of creditors, which fails to comport with the purpose of BAPCPA.
Davis allows for a reading of the hanging paragraph
that provides it with meaning while maintaining the intent
of the statutory changes and providing for an equitable
outcome for both debtors and creditors. A debtor must
have made regular withholdings to a 401(k) account prepetition, and if the amount has changed in anticipation of
bankruptcy filing, the court must undergo further review to
determine whether the change in withholdings was made
in good faith. abi

Practice & Procedure: Does a Trustee Qualify as a “Party-in-Interest”?
from page 29

§ 727( c) permits only the trustee or the U.S. Trustee to
actually object.36 In contrast, although the accompanying
Rule 4007(c) uses “the broader term ‘party-in-interest,’”
“only a creditor” may object to a debt’s dischargeability
under § 523(c).37 Because a trustee is expressly entitled to
act under § 727(c) but not § 523(c), their categorization as
a party-in-interest under Rule 4004(b), which supplements
§ 727(c), but not Rule 4007(c), which deals with § 523(c),
tracks the pertinent statutory text.
With this threshold objection resolved, the Fourth
Circuit proceeded to rest its interpretation on the perceived
absence of any statutory duty related to, or a financial
interest in, the dischargeability of the individual debt on a
trustee’s part.38 As Farmer rightly observed, a trustee acts
for all creditors in accumulating and liquidating assets,
then makes appropriate distributions under the Code. 39 It
therefore makes sense that this party, who is expected to
“inquire into circumstances that would justify denying
the debtor a general discharge” under § 727, also possesses the right to “file [Rule] 4004(b) motions to extend
that time if necessary.”40 Yet, an entirely different objective — to maximize their personal return and protect their
precise debt from diminution — animates any individual
creditor’s § 523( c) effort, 41 a fact that explains why the
trustee “may not object to dischargeability” under § 523.42
To explicate Rule 4007(c) in such a way as to authorize a
trustee to move on behalf of a person whose goals conflict
with the estate’s own, the corollary of treating a trustee as

a Rule 4007( c) party-in-interest is sufficiently inconsistent with this design to merit its rejection. That a creditor
holding a nondischargeable debt can only recover from a
debtor’s post-petition assets, “which are of no interest to
the trustee in bankruptcy,” only bolsters the case for their
exclusion from Rule 4007(c).43
In Brady v. McAllister (In re Brady), the U.S. Court
of Appeals for the Sixth Circuit provided four reasons
for holding otherwise. 44 First, because Rule 4007( c)
uses the phrase “a party-in-interest” rather than
Rule 4007( a)’s a “debtor or creditor” and § 523( c)’s
“creditor,” that term impliedly encompasses any other
theoretically impacted party, above all a trustee. 45 This
deduction follows from a well-worn axiom: “[W]h ere
Congress includes particular language in one section of
a statute but omits it in another ... it is generally presumed that Congress acts intentionally and purposely
in the disparate inclusion or exclusion.” 46 Second, as a
creditor holding a nondischargeable claim does actually
receive a pro rata distribution from estate assets to the
extent available, Farmer ultimately built its approach
on an unsound foundation.47 Third, Brady bemoaned the
“costly, time-consuming and confusing burden upon the
parties and the court” likely to come if every creditor
would henceforth be compelled to file a Rule 4007( c)
motion. 48 The ensuing flood would surely lengthen and
complicate even a simple liquidation case, endangering
any debtor’s chance for a fresh start and all their unse-

36 11 U.S.C. § 727(c).
37 In re Farmer, 786 F.2d at 620.
38 Id. at 620–21.
39 Id. (emphasis added).
40 Id.
41 Id.; see In re Overmyer, 26 B.R. 755, 758-59 (Bankr. S.D.N.Y. 1982).
42 In re Farmer, 786 F.2d at 620-21 (emphasis added).

43 Id.
44 101 F.3d 1165, 1169-71 (6th Cir. 1996).
45 Id. at 1170.
46 Russello v. United States, 464 U.S. 16, 23 (1983).
47 In re Brady, 101 F.3d at 1170.
48 Id. at 1170-71.
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cured creditors’ recovery. 49 Lastly, as § 704( a)( 4) suggests, the Code expects a trustee to accumulate “comprehensive knowledge of the case” and “communicate
with other interested parties.” 50 Logically, an expansive
construction of Rule 4007(c) facilitates the achievement
of these ends — or so Brady asserted. 51
Lay of the Land, Circa 2020
Today, numerous creditors must grapple with the risks
posed by the reality of a dwindling majority still loyal to
Farmer52 and a growing minority fond of Brady.53 Wherever
Brady controls or persuades, piggybacking on a trustee’s
motion under Rule 4007(c) does no harm. But wherever
Farmer rules, as it still does in the Fourth Circuit, the same
choice invites disaster.
The fact that several bankruptcy courts bound by
Brady have blessed a creditor’s untimely § 523( c) challenge due to the existence an order granting a trustee’s
Rule 4007(c) motion underscores the peril posed by such
an oversight. 54 After all, such leniency defies the longstanding judicial tendency to apply statutory and procedural deadlines strictly, 55 making any such decision ripe
for future attack by a dogged debtor.56

Conclusion

Unquestionably, Brady hits upon Farmer’s greatest failing: its mistaken supposition that nondischargeable claims
are paid exclusively from non-estate assets.57 However, this
blunder can be explained away. In all likelihood, the Fourth
Circuit was referring to that portion of a nondischargeable
claim paid exclusively from non-estate assets after a trustee
fulfills all § 726 obligations.58 If Farmer intended to make
this point, it erred in its wording but not in substance.59
Farmer’s chief flaw may thus be excusable, if regrettable.
Assuming so, Farmer’s construction still appears more
defensible than Brady’s.60 As the Bankruptcy Code abundantly clarifies, a trustee’s concern extends to any part
of a case that may affect the collection, liquidation and
distribution of the estate. 61 For the sake of this codified
aim, § 704 authorizes a trustee to take numerous actions;
at the same time, it bars the trustee from bringing a nondischargeability action on behalf of an individual creditor.62 Instead, a trustee may only “amass information” and
49 Id. at 1171.
50 Id.
51 Id.; see United States v. DuBose, 598 F.3d 726, 731 (11th Cir. 2010).
52 Silverdeer LLC v. Deckelbaum (In re Deckelbaum), No. 10-06021-8-JRL, 2011 Bankr. LEXIS 4644, at
*2-3 (Bankr. E.D.N.C. June 17, 2011).
53 Ellsworth Corp. v. Kneis (In re Kneis), No. 08-18014 (DHS), 2009 Bankr. LEXIS 1564, at *7-8 (Bankr.
D.N.J. June 15, 2009).
54 In re Harper, 194 B.R. at 391-92; Flanagan v. Herring (In re Herring), 116 B.R. 313, 315 (Bankr. M.D.
Ga. 1990).
55 Themy v. Yu (In re Themy), 6 F.3d 688, 689 (10th Cir. 1993); Noll v. Noll (In re Noll), 249 B.R. 568, 571
(M.D. Fla. 2000).
56 In re Tatum, 60 B.R. at 336-38 (granting debtor’s motion to dismiss § 523(c) complaint).
57 In re Brady, 101 F.3d at 1170.
58 In re Owen-Moore, 435 B.R. 685, 689 n.3 (Bankr. S.D. Cal. 2010).
59 Id.
60 RadLAX Gateway Hotel LLC v. Amalgamated Bank, 566 U.S. 639, 649 (2012).
61 In re Taxman Clothing Co., 49 F.3d 310, 315 (7th Cir. 1995).
62 In re Owen-Moore, 435 B.R. at 691-92.
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undertake actions “helpful to all creditors,”63 for this officer always serves as “a fiduciary of the estate whose principal duty is to administer estate property so as to maximize distribution to unsecured creditors, whether priority
or general unsecured.”64 Simply put, under the Code, none
of a trustee’s statutory responsibilities are affected by, or
dependent upon, the determination of whether a specific
debt is dischargeable, 65 and a trustee has no “obligation
whatsoever to assist a creditor holding a nondischargeable
claim in collecting this claim from non-estate assets.”66
These facts strengthen the appeal of Farmer’s approach
to Rule 4007(c) and weaken Brady’s.

Whatever its practical appeal,
Farmer’s construction
reasonably harmonizes § 523(c)
and Rule 4007(c), and this
approximate conformity does not
produce any obvious absurdity.
Furthermore, Brady features a trio of mistakes not as
easily set aside as Farmer’s weightiest gaffe. First, despite
its protestations to the contrary, excluding a trustee from
Rule 4007(c)’s coverage does not transform its use of the
phrase “a party-in-interest” into surplusage. It simply recognizes that bankruptcy courts have long chosen to anchor
the definition of this term to the particular provision in
which it appears.67 However, Brady classifies a trustee as
“a party-in-interest” for all § 523(c) cases, thereby endorsing a bright-line rule at odds with this interpretive practice.68 Second, the kind of purposive concerns trumpeted in
Brady can never be invoked if a reasonably plain meaning
can be conjectured.
Whatever its practical appeal, Farmer’s construction reasonably harmonizes § 523( c) and Rule 4007( c),
and this approximate conformity does not produce any
obvious absurdity. Accordingly, at least one viable construction — that in Farmer — can be articulated, thereby
prohibiting Brady’s interpretive reliance on intangible
policy.69 Finally, whatever its practical advantages, Brady
runs counter to federal courts’ preference for the strict
enforcement of deadlines specified in statutes and rules.70
Nevertheless, after more than two inconclusive decades,
courts, Congress, or (advisory) committees might want to
finally pick a side and clarify. abi
63 Id. at 692.
64 In re All Island Truck Leasing Corp., 546 B.R. 522, 531 (Bankr. E.D.N.Y. 2016) (emphasis added).
65 Stephen C. Behymer, “Note, Not Interested? A Trustee Lacks ‘Party in Interest’ Standing to Move for an
Extension of the Nondischargeability Bar Date on Behalf of Creditors,” 82 Fordham L. Rev. 937, 968 (2013).
66 In re Owen-Moore, 435 B.R. at 693.
67 In re Teligent Inc., 640 F.3d 53, 60 (2d Cir. 2011).
68 In re Owen-Moore, 435 B.R. at 693-94.
69 See Lamie v. U.S. Tr., 540 U.S. 526, 538 (2004) (explaining this prohibition).
70 See, e.g., KBHS Broad. Co. v. Sanders (In re Bozeman), 226 B.R. 627, 630 (B.A.P. 8th Cir. 1998); Taylor
v. Hosseinpour-Esfahani (In re Hosseinpour-Esfahani), 198 B.R. 574, 577 (B.A.P. 9th Cir. 1996); In re
Treister, 38 B.R. 228, 230 (Bankr. S.D.N.Y. 1984).
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Benchnotes
from page 7

• In re Fansteel Foundry Corp., --- B.R. ----, 2020 WL
4558019 (B.A.P. 8th Cir. 2020) (BAP remanded bankruptcy
court’s preference judgment to bankruptcy court requiring
to further explain methodology by which it concluded that
payments sought to be avoided as preferential were not subject to meritorious ordinary course defenses under 11 U.S.C.
§ 547(c)(2)(B)); and
• In re Daniel, --- B.R. ----, 2020 WL 4519041 (Bankr.
W.D. Tex. 2020) (bankruptcy court dismissed avoidance
action brought by trustee to avoid lien perfected during preference period pursuant to 11 U.S.C. § 547(b); defendant filed
motion to dismiss on grounds that enabling loan exception
under 11 U.S.C. § 547(c)(3)(B) should apply; enabling loan
exception excepts from avoidance, among other things, liens

that were perfected within 30 days after debtor receives possession of collateral property acquired with loan proceeds
that it secures; lien was perfected on first business day after
the 30-day period ran (on a Saturday) and was not technically perfected until 32nd day; defendant argued that timecomputation method in Bankruptcy Rule 9006(a) should be
applied because rule extends periods that run on Saturday,
Sunday or legal holiday to next business day; trustee countered that rule only applies to periods proscribed in Rules
and not Code itself; bankruptcy court rejected trustee’s interpretation and held that Rule 9006(a) computation methodology applies to sections of Bankruptcy Code specifying
periods without otherwise providing methodology for calculating such periods). abi

Legislative Highlights
from page 10

be really essential for the smallest business,” Scott said. “I
think the problem for the midsized businesses is the general
terms.”
Responding to senators’ questions on whether his
recommendations to loosen eligibility and affiliation
restrictions on borrowers and extending maturing and
amortization timelines would add to the national debt,
DeBoer said that his suggestions could be accomplished
without increasing the U.S. debt. “They are administrative,”
DeBoer said. “They could be done tomorrow by the
Treasury and the Fed if they wanted to.”

Prof. Spriggs in his opening statement urged broader
congressional action to help households weather the economic
shock of COVID-19 and to assist those left unemployed.
“The Fed cannot maintain personal consumption, or solve
the COVID mystery,” Spriggs said. “So, it must rely on the
Congress to take actions to maintain household incomes. That
can only be done through fiscal actions.”
To watch a replay of this hearing and obtain written
witness testimony, please visit https://www.banking.senate.
gov/hearings/the-status-of-the-federal-reserve-emergencylending-facilities. abi
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